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CURRENT EVENTS. 





Law anp Re tigion—CuaritaBLe Uses— 
Uncertainty OF Benericiary.—In a former 
number of this volume! we commented on a 
case involving a point of contact, not to say 
conflict, between law and religion. The case 
was then recently decided by the New York 
Court of Appeals. We have now before us 
the full opinion of the court,’ and find that it 
bases its rulings that the bequest for prayers 
for the dead, is invalid, upon the ground that 
there is too much uncertainty in the benefi- 
ciaries of the bequest. 

We would not pretend to argue against the 
authority of so august a tribunal as the New 
York Court of Appeals, but must confess that 
we are not entirely satisfied of the correctness 
of the court’s conclusions. Of course the 
souls of the departed, on whose behalf the 
prayers are to be offered, are not regarded 
by the court as the beneficiaries of the be- 
quest, far a dead man’s soul is too immate- 
‘rial an essence to fall within the jurisdiction 
of an earthly court of justice. The uncer- 
tainty which the court holds to invalidate the 
legacy, relates only to the particular Roman 
Catholic church, which shall receive the 
money and execute the trust. The executors 
were authorized and empowered to designate 
the congregation to which was to be commited 
the discharge of the religious duties to be re- 
quired of it, in consideration of the money. 
We are strongly inclined to think, that there 
exists in this case no such uncertainty as to 
the beneficiary which should be recognized 
by the law. The well known rule, id certum 
est quod certum reddi protest, would seem to 
be applicable. The executor held the legacy 
upon an express trust, and with a power of 
appointment. It will not, of course, be pre- 
tended that a court of equity cannot compel 
an executor to make an appointment and ex- 
ecute an express trust. And this, we think, 


1 26 Cent. L. J. 281. 

2 Holland v. Alcock, N. Y. Ct. App., Feb. 7, 1888; 16 
N. E. Rep. 305. 
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irrespective of the doctrine of charitable uses, 
and all the learning on that subject, which 
the court so profusely displayed, was the real 
question in issue. The court had before it 
the will, because it construed it; the execu- 
tor was before the court, for he was a party 
to the action. The court might well have re: 
quired the executors, or if he stood mute, 
compelled him to execute the trust, make the 
appojntment, and pay over the money to the 
church which he had selected. But it might 
well be asked, at whose instance would such 
orders be made? The answer is, at the instance 
of any one party, competent under the terms 
of the will to be selected as the beneficiary of 
the legacy. Any Roman Catholic church 
competent by law to hold such property, 
might well, as the possible legatee, ask by 
petition to be made a party to the’suit, and 
that the executor be compelled to designate 
the church to which the legacy should be 
paid. It would not be necessary that more 
than one party, competent under the terms of 
the will to take the legacy, should be before 
the court. To illustrate by a supposed case: 
If a testator should direct his executor to se- 
lect one of his (the testator’s) half dozen 
nephews, and pay him $10,000, and the ex- 
ecutor should refuse to make the selection, 
would the legacy be defeated because several 
of the nephews perversely refused to join in 
the action to compel him to execute his trust? 
We think that a court of equity would enter- 
tain a bill by any one of the half dozen, pray- 
ing that the trust be executed, and the selec- 
tion made. 

To put another supposed case: If the ex- 
ecutor, in the case under consideration, had, 
when the will was admitted to probate, nomi- 
nated a Roman Catholic church as the church 
in which the religious observances should be 
solemnized, and had put his selection upon 
record, upon what grounds could it be main- 
tained that the beneficiary of the trust was 
uncertain? And yet the executor would have 
done promptly his duty, under the will; a 
duty which the law presumes he will do, and 
the performance of which it has abundant 
power to compel. 

It is superfluous to say that in this country, 
and in contemplation of law, there can be no 
superstitious uses, nor, except as a matter of 
courtesy, any religious uses either. We have 
chosen to class religious with charitable uses, 
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and to apply to the former the principles of 
law which control the latter. We think, how- 
ever, that the principles which govern chari- 
table uses, shouid have had no potential ap- 
plication in the decision of this case. The 
true solution, we submit, depends wholly 
upon well known principles of purely secular 
law. The case, reduced to its lowest denom- 
ination, is this: A trustee holding a trust 
fund, and a power of appointment to whom 
it shall be paid, refuses to exercise that 
power. Its execution is almost an act of 
pure volition; the trustee has but to utter 
half a dozen words and the thing is irrevo- 
cably done. Pretermitting the question 
whether the state of the pleadings was such 
that the court might well, of its own motion, 
have required, and if necessarry compelled, 
the executor to make the appointment, we 
are satisfied that the refusal of a trustee to 
execute a trust, ought not to be permitted to 
defeat the trust, and that any party compe- 
tent, under the terms of the will, to become 
the beneficiary, has a sufficient interest in the 
matter to give the right to intervene in the 
proceedings, and ask for a solution of the 
conundrum. 


Contrary to our usual custom, we have 
considered this case in this department of the 
JOURNAL, not merely because we regard the 
conclusion of the court as incorrect, but to 
protest against the inveterate habit of all our 
courts, of making a great mystery of cases 
of this description. No sooner is a will, in- 
volving a question of charitable uses pro- 
pounded, than points of law arise like ‘‘quills 
upon the fretful porcupine,’’ and the subject 
becomes as critical to handle as that formid- 
able animal himself. The statute of 43 Eliz. 
is at once invoked, and all other like statutes, 
older and younger; precedents innumerable 
are cited pro and con, and the case is.involved 
in impenetrable darkness. And yet nine 
times out of ten, the real questions are easily 
soluble by the application of a few well 
known maxims of the secular law, which in 
every other connection are universally ac- 
cepted, such as a sane man may, by deed or 
will, do anything lawful with his own; that 
is certain which can be made certain; that a 
trust shall not fail for the want of a trustee, 
and the like. We think that if in any one 
branch of the law codification is more desir- 
able than in any other, it is this special 





branch, and that the declaratory statute 
should establish a simple system, upon which 
trusts of this character should be construed. 





NOTES OF RECENT DECISIONS. 

Lim1TaTIONS—PaYMENT—PRromissory Note 
—New Promise.—The Supreme Court of 
Rhode Island in a recent case, brought into 
one view the law on the subject of the effect 
of a payment, and a new promise upon the 
bar created by the statute of limitations. 
The facts were, that a married woman filed a 
bill in equity to enforce the payment of two 
promissory notes, one bought by her with the 
money belonging to her separate estate, and 
the other given for interest on that note. 
The statute of limitations was relied on by 
the defendant. It was conceded that the 
statute of limitations had begun to run on 
the original note before it came into her pos- 
session. The second note given for the in- 
terest was made payable directly to her, and 
was due upon demand. On the subject of 
the effect of a promise, the court says: 

‘*The question whether a new promise to 
pay a debt already barred by the statute 
creates a new cause of action, so that suit 
must be brought upon it instead of the origi- 
nal contract, has given rise to considerable 
diversity of opinion. On the one hand, it 
has been held in a number of cases, that such 
new promise is a new cause of action, and 
that suit must be brought upon it, and not 
upon the original promise.? In these cases 
the court proceed upon the theory that the 
debt is extinguished by the statute, but inas- 
much as it has been extinguished by opera- 
tion of law instead of by the act of the par- 
ties, a moral obligation to pay it remains, and 
this moral obligation is a sufficient consider- 
ation for the new promise. On the other 
hand, it has been held in numerous cases that 


1 Taylor v. Slater, S. C. R. I., Jan. 28, 1888; 25 Rep. 
441; s. C.,12 Atl. Rep. 727. 

2 Reigne v. Desportes, Dud. (8S. C.) 118, 123, 130; 
Martin v. Broach, 6 Ga. 21, 31-35; 50 Am. Dec. 306, 311- 
315, but doubted in Rich v. Dupree, 14 Ga. 661, 664; 
Bird v. Adams, 7 Jb. 505, 508; Van Buren v. Webster, 
12 Ib. 615, 617; Coles v. Kelsey, 2 Tex. 541, 546-550; 47 
Am. Dec. 661, 666, 667; Erskine v. Wilson, 20 Jb. 17, 81; 
Kampshall v. Goodman, 6 McLean, 189, 192, 193; Hop- 
kins v. Stout, 6 Bush, 375, 378; Carr’s Ex’r v. Robin- 
son, 8 Jb. 269, 274; Trousdale vy. Anderson, 9 Jb. 276, 
2TT. 
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the statute does not extinguish the debt but 
only bars the remedy, that the new promise 
simply removes the bar of the statute, thereby 
enabling the plaintiff to recover upon the 
original contract, and does not create a new 
cause of action which can be made the basis 
of a suit and judgment.* And there are cases 
which hold that suit may be maintained either 
upon the original debt or upon the new 
promise.* But whatever difference of opinion 
may exist with reference to the effect of a 
new promise in the case of a debt already 
barred, it is settled that a new promise, made 
before the debt is barred, does not create a 
new cause of action, but merely suspends the 
bar of the statute for another period of limi- 
tation dating from such new promise.’”® 

And upon this last principle the case was 
decided. 


3 Leaper v. Tatton, 16 East, 420; Upton v. Else, 12 
Moore, 303; Lord v. Schaler, 3 Conn. 131, 134; Barney 
v. Smith, 4 Har. & J. 485,495; Oliver v. Gray, 1 Jb. 
204, 215; Kimmel v. Schwartz, 1 Breese, 278, 289; New- 
lin v. Duncan,1 Har. (Del.) 204, 207, 208; Lisley v. 
Jewett, 3 Metc. 439, 444, 445; Philips v. Peters, 21 
Barb. 351, 357, 358; Esselstyn v. Weeks, 12 N. Y. 635, 
637; Yaw v. Kerr, 47 Penn. St. 333, 334; Biscoe v. 
Stone, 11 Ark. 39; Harlan v. Bernie, 22 7b. 217; Fris- 
bee v. Seaman, 49 Iowa, 95, 98. 

4 Lonsdale v. Brown, 4 Wash. C. C. 148, 150; Little 
v. Blunt, 9 Pick. 488, 491-494. 

4 Sigourney v. Drury, 14 Pick. 387, 390, 391; Foster 
y- Starkey, 12 Cush. 324, 327; Gilbert v. Collins, 124 
Mass. 174, 176; Austin v. Bostwick, 9 Conn. 496, 501; 
Stearns v. Stearns, 32 Vt. 678, 682; Penley v. Water- 
house, 3 Iowa, 418, 434; Frisbee v. Seaman, 49 Jb. 95, 
98; Hopkins vy. Stout, 6 Bush, 375, 378; Carr’s Ex’r v. 
Robinson, 8 Jb. 269, 274; English v. Wathen, 9 Jb. 387, 
389; Gilmore v. Green, 14 Jb. 772, 774; Green v. Col. 
lege, 83 N. C. 449, 454; Rich v. Dupree, 14 Ga. 661, 663, 
664; Briscoe vy. Anketell, 28 Miss. 361, 372; 61 Am. 
Dec. 553; Shakleford v. Douglass, 31 Jb. 95,97; Bank 
v. Hartfield, 5 Ark. 551, 555. 





ORDER APPOINTING RECEIVER IN 
MORTGAGE FORECLOSURE. 


1. Generally. 

2. On Appointment by Court. 

8. On Report of Referee Recommending Proper 
Person. 

4. On Appointment by Referee. 

5. Miscellaneous Matters. 


1. Generally.—The appointment of a re- 
ceiver may be made in either of three ways: 
First, the order may be made directly by 
the court on the application; second, it may 
be made on confirmation of a report of ref- 





eree! appointed to hear the application and 
report; or, third, it may be made by a ref- 
eree authorized by the court to appoint a re- 
ceiver.’ The last is the most usual course.* 
2. On Appointment by Court.—When the 
appointment is made by the court on the ap- 
plication, the penalty of the bond is fixed and 
the general terms of the order prescribed.‘ 
The form and contents of the order appoint- 
ing a receiver are to be determined by the 
court. The judge may himself draw the 
order and prescribe all its details; or he may 
allow the order as submitted by the moving 
party.°. But when the order contains any 
special provisions it is customary for the at- 
torney of the moving party to submit a copy 
of the proposed order to the attorney of the 
adverse party, and if any of the provisions 
are objectionable, to make an informal ap- 
plication to the judge in court, or at cham- 
bers, for a settlement of the terms of thc or- 
der.’ The attorney opposing the order may 
prepare amendments to be submitted with 
the original to the judge® for settlement, 
when the parties cannot otherwise agree.’ 
The order as settled should be next en- 
tered ® by the moving party,” who is entitled 


1 The referee is a substitute for the former master in 
chancery: Wetter v. Schliefer,7 Abb. (N. Y.) Pr. 92. 

2 The selection and appointment of a receiver, and 
taking of security from him, is a proper matter of ref- 
erence, under the New York code, as it was under the 
former practice in chancery: Wetter v. Schliefer, 7 
Abb. (N. Y.) Pr. 92. 

32 Wait’s Pr. 230. 

4 Supra. 

5 It is said to be the duty of the attorney, and not of 
the judge, to see that the order is proper: LaFarge v. 
Van Wagenen, 14 How. (N. Y.) Pr. 54, 57. 

61 Van Sant. Eq. Pr. 406. 

7If the terms of the order are settled out of court, 
the order is allowed by the judge indorsing his allo- 
catur upon it; the orderis then filed and entered: 1 
Van Sant. Eq. Pr. 406. 

8 Not to the clerk as formerly: Whitney v. Belden, 
4 Paige Ch. (N. Y.) 140; 1 Van Sant, Eq. Pr. 406. 

92 Wait’s Pr. 230; 1 Van Sant. Eq. 406. 

10 Orders granted by a justice ex parte in chambers, 
under the New York code, need not be entered with 
the clerk: Savage v. Relyea, 3 How. (N. Y.) Pr. 276; 
8. C., 1 Code Rep. 42. 

11 The order must be entered by the prevailing party 
with the clerk of the court where the papers are filed: 
Savage v. Relyea, 3 How. (N. Y.) Pr. 276; s. c., 1 Code 
Rep. 42. Should the successful! party fail to enter the 
order for twenty-four hours, the unsuccessful party 
(Peet v. Cowenhoven, 14 Abb. [N. Y.] Pr. 56), or any 
party affected by such order is entitled to do so under 
the New York code. Neither party can have any ben- 
efit from a decision of the court until the order on such 
decision is drawn and entered: Whitney v. Belden, 4 
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to receive it,!* with the clerk of the court, and 
copies of the same served on all the parties 
interested ;1* because such parties may have 
a right of appeal, and the time of such right 
will be limited only from the time of service 
of a copy. 

If the defendant has not appeared, the 
service should be made upon him personally ; 
though under the New York code and prac- 
tice, when this cannot be done the same 
course of service as in case of notice or sub- 
pena may be made; but if such party has 
appeared by attorney, the service may be 
made upon such attorney.” A written notice 
of the entry of the order will be sufficient.” 

Should the moving party neglect to serve 
a written notice or a copy of the order as set- 
tled, the time in which an appeal may be 
brought by the adverse party will be unlim- 
ited..* It is said, in Farley v. Farley,” that 
the moving party is not entitled to notice 
from the adverse party of the entering of 
such order, to limit his right of appealing 
therefrom ; but the court held in, Rankin y. 
Paine,” that the service of written notice was 
necessary, even when the appeal is taken 
from a judgment entéred by the appellant 
himself. 

An appeal must be taken within thirty 
days after the written notice of the order has 
been given to the party appealing.“ The 
order will be considered as entered when de- 
livered to the clerk for that purpose.” A 
notice of the entry of the order will not avail 
to limit the time of an appeal, unless it is in 
writing,” and is such as to apprise the ad- 
verse party fully of the whole substance, if 
not the very details of the order.* 

Paige Ch. (N. Y.) 140; Fingal v. Blake, 2 Malloy, 50; 
8. C., 12 Eng. Ch. Rep. (condensed) 337. 

12 Edw. on Rec. 66. 

13 See Whitney v. Belden, 4 Paige Ch. (N. Y.) 140. 

14 Tyler v. Simmons, 6 Paige Ch. (N. Y). 127; Edw. 
on Ree. 67. ; 

15 Edw. on Ree. 67. 

16 N. Y. Code, § 417. 

171 Van Sant. Eq. Pr. 406. 

18 Tyler v. Simmons, 6 Paige Ch. (N. Y.) 127: Far- 
ley v. Farley,7 Paige Cu. (N. Y.) 40; People ex rel. 
Backus v. Spalding, 9 Paige Ch. (N. Y.) 607; Rankin 
y. Paine, 4 Abb. (N. Y.) Pr. 309; Jenkins v. Wilde, 14 
Wend. (N. Y.) 539. 

19 7 Paige Ch. (N. Y.) 40. 

% 4 Abb. (N. Y.) Pr. 309. 

2.N. Y. Code, § 332. 

2 Farley v. Farley, 7 Paige Ch. (N. Y.) 40. 

23 People ex rel. Backus v. Spalding, 9 Paige Ch. (N. 
Y.) 607; Fry v. Bennett, 7 Abb. (N. Y.) Pr. 352; s. c., 
16 How. (N. Y.) Pr. 402, 406. 

24 Fry v. Bennett, 7 Abb. (N. Y.) Pr. 352; s.c., 16 








When the application for a receiver has 
been made and allowed, care should be taken 
in drawing the order for his appointment 
that it contain and explain fully his powers.” 
It should state distinctly on the face over 
what property the receiver is appointed,” or 
refer to the pleadings or some paper in the 
cause which describes the property,” to the 
end that a party may know what the officer 
of the court is in possession of ;* otherwise 
he cannot hold it.” 

Where the order appointing a receiver au- 
thorizes him to sell the property in contro- 
versy, there should not be included in such 
order a direction applying the proceeds of 
the sale ; that is a matter for adjustment after 
a final decree settling the right of all the par- 
ties in interest.” 

It- sometimes occurs that the court, al- 
though of the opinion that the moving party 
is entitled to a receiver, will make an order 
in the alternative requiring that the moving 
party’s demand be satisfied, or that a receiver 
be appointed.* 

The order for a receiver usually directs 


him to pass his accounts from time to time, © 


and to pay the balances found due from him 
into court to the credit of the cause, to be 
there invested and accumulated, or otherwise 
disposed of, as may be directed.” 

If a receiver is appointed on behalf of sev- 
eral incumbrancers, the order generally con- 
tains a declaration that the appointment of 
the receiver is to be without prejudice to the 
right of, or is not to affect the prior incum- 
brancers on the estate, who may think proper 
to take possession of the estate and premises 
by virtue of their respective securities; and 
usually directs that the receiver do, out of 
the rents and profits to be received by him, 
keep down the interest and payments in re- 


How. (N. Y.) Pr. 402, 406; 2 Bosw. (N. Y.) 685; Cham- 
pion v. Plymouth Congregational Church, 42 Barb. 
(N. Y.) 441. 

2% Edw. on Rec. 66. 

26 Crow v. Wood, 13 Beav. 271; High on Ree. (2d 
ed.) 76, § 87. 

27 Seat. on Decr. 1,005. 

23 O’Mahoney v. Belmont, 62 N. Y. 1383; Crow v. 
Wood, 13 Beav. 271; 2 Barb. Ch. Pr. 312; 1 Van Sant. 
Eq. Pr. 405; High on Rec. (2d ed.) 76, § 87. 

29 O’Mahoney v. Belmont, 62 N. Y. 133. 

30 West v. Chasten, 12 Fla. 315; High on Ree. (2d 
ed.) 81, § 100. 

3! Curling v. Townsend, 19 Ves. 628; High on Rec. 
(2d ed.) 82, § 102. 

® Seat. on Deer, 1,002; 2 Dan. Ch. Pr. 1,573. 
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spect to such incumbrances, according to 
their priorities, and to be allowed the same in 
passing his accounts.” 

If the mortgagor is in possession of the 
real estate, the order should direct him to 
deliver up to the receiver the possession.™ 

3. On Report of Referee Recommending 
Proper Person.—Where upon an application 
to the court for the appointment of a re- 
ceiver, a reference is ordered to report a suit- 
able person to be appointed, and to approve 
of sureties to be given by him, the appoint- 
ment is not complete until it is confirmed by 
the special order of the court.” The party 
obtaining such an order of reference should 
give the adverse party the usual notice to 
attend before the referee.* A voluntary ap- 
pearance before the referee will, however, 
waive all irregularities in the notice.” 

If the party summoned fails to appear, the 
referee may proceed ex parte, and the pro- 
ceedings will not be open to review, unless 
proper cause be shown, and the costs of the 
proceedings paid.®* 

On the hearing before the referee the mov- 
ing party hands in a written proposal con- 
taining the names of the party he desires ap- 
pointed as receiver, together with those of 
the sureties he proposes to give, and if the 
other party, or any person interested, is not 
Satisfied with the person nominated he makes 
known his objections, and makes other nomi- 
nations by a counter-proposal.” The referee 
selects from the names proposed the person 
he deems most suitable for the position, 
without regard to the party who proposed or 
recommended him, and reports accord- 


33 Smith v. Effingham, 2 Beav. 232; Lewis v. Zouche, 
2 Sim. 388; Seat. on. Decr. 1,026, 1,027. 

% Griffith v. Griffith, 2 Ves. 401; Everett v. Belding, 
22 L. J. Ch. 75; s.c., 1 W. R. 44. As to the form of 
the order, see Davis v. Marlborough, 2 Swans. 108, 116; 
Baylies v. Baylies, 1 Coll. 548; Seat. on Deer. 1,023. 

3% In re Eagle Iron Works, 8 Paige Ch. (N. Y.) 385. 

% Wetter v. Schliefer, 7 Abb. (N. Y.) Pr. 92. 

37 Nichols v. Nichols, 10 Wend. (N. Y.) 560; Braher 
v. Van Courtland, 2 John. Ch. (N. Y.) 242; Hart v. 
Small, 4 Paige Ch. (N. Y.) 288; Parker v. Williams, 4 
Paige Ch. (N. Y.) 439; Wetter v. Schliefer, 7 Abb. 
(N. Y.) Pr. 92; Robinson vy. Nash, 1 Anst. 76; Brund 
v. Wells, 3 Mod. 434. 

3% Edw. on Rec. 70; 1 Van Sant. Eq. Pr. 408. 

389 Edw. on Rec. 72. 

# Lespinasse v. Bell, 2 Jac. & W. 436. But under 
equal circumstances, as where the parties are equally 
interested in the funds and the parties proposed on 
both sides are equally unobjectionable, the party who 
has entered the order has prima facie a right to the 
preference: Edw. on Rec. 72; Smith on Ree. 8. 





ingly." Under the New York code and prac- 
tice the report of the referee should be deliv- 
ered to the attorney of the moving party, to 
be filed with the clerk of the proper court, 
and the attorney, after serving a copy of the 
report, with the usual notice of motion, 
should present the report to the court at 
special term, and move for an order appoint- 
ing the party recommended in the report to 
be receiver.” 

4. On Appointing by Referee.—Where the 
order appointing a referee empowers him to_ 
appoint a receiver, and take from him the 
requisite bond, the penalty of which he has 
previously fixed, no order for the confirma- 
tion of the appointment is necessary.” In 
such cases the referee, after approving of the 
receiver and the sureties to be given by him, 
takes the required bond and files it,“ together 
with his report of the appointment, with the 
clerk of the court, stating that he has ap- 
proved and filed the bond.” Upon the filing 
of this report the appointment of the receiver 
is complete, and he may immediately enter 
upon his duties.“ 

When the appointment becomes complete, 
the receiver takes the title to the property 
by relation to the time of the order of his 
appointment.**7 As between the parties to 
the suit, a receiver is to be considered ap- 
pointed from the date of the order of refer- 
ence.‘ 

Either party may have the appointment of 
a receiver by a referee reviewed on present- 
ing to the court, on notice to all the parties 
interested, a petition® setting forth the 
grounds of objection to the receive, and 


41 The appointment of a receiver is within the dis- 
cretion of the referee, and he need not give his reasons 
for his selection: Thomas v. Dawkins, 1 Ves. Jr. 452; 
s.c.,3 Bro. C. C. 507. See Benneson v. Bell, 26 Ill. 
408. 
422 Wait’s Pr. 233. 

*% In re Eagle Iron Works, 8 Paige Ch. (N. Y.) 385: 
Bowersbank v. Coliasseau, 3 Ves. 164; 1 Van Sant. Eq. 
Pr. 407. 

#1 Van Sant. Eq. Pr. 407. 

4 2 Wait’s Pr. 235. 

4 In re Eagle Iron Works, 8 Paige Ch. (N. Y.) 385; 
Wetter v. Schliefer, 7 Abb. (N. Y.) Pr. 92; Lottimer 
v. Lord, 4 E. D. Smith (N. Y.), 183, 191. 

47 Wilson v. Allen, 6 Barb. (N. Y.) 543; Lottimer v. 
Lord, 4 E. D. Smith (N. Y.), 188, 191; Rutter v. Tallis, 
5 Sandf. (N. Y.) 610. 

# Tanfield v. Weston, 2 Sim. & S. 98. 

49 Objection to the referee’s report cannot be made 
by exception: Tyler v. Simmons, 6 Paige Ch. (N. Y.) 
127; Thomas v. Dawkins, 1 Ves. Jr. 452; s. c.,3 Bro. 
C. C. 507; Wilkins v. Williams, 3 Ves. 587. 
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praying that the referee may review his re- 
port.” The application may also be made 
by motion, supported by affidavits. 

The appointment of a receiver being within 
the discretion of the referee or master,®! to 
support an acception to his appointment 
there must be a substantial objection; for 
the court will not order the referee to review 
his decision, except on special grounds ;™ 
and the court will not interfere with the ref- 
eree’s appointment of a receiver, unless a 
case is presented showing that the interests 


‘of the parties require it, that the person ap- 


pointed is disqualified, or that his position 
is such as to induce a belief that the interests 
of the parties will not be properly attended 
to by him. Mere relationship to one of the 
parties to the action is not of itself a suffi- 
cient ground for the removal of a receiver; 
at most it is but a circumstance to be taken 
into consideration at the time of making the 
appointment.” 

5. Miscellaneous Matters.—A receiver has 
no rights or powers except such as are con- 
ferred upon him by the order of appointment 
and the course of practice of the court,” and 
cannot act in his official capacity outside of 
the jurisdiction of the court by which he was 
appointed. 

An order appointing a receiver is, per se, 
a sequestration, and gives all the necessary 


#® Inre Eagle Iron Works, 8 Paige Ch. (N. Y.) 385. 

51 See Benneson Vv. Bill, 26 Ill. 408; Thomas v. Daw- 
kins, 1 Ves. Jr. 452; s. c., 3 Bro. C. C. 507. 

52 Thomas v. Dawkins, 1 Ves. Jr. 452; s. c., 3 Bro. 
C. C. 507; Garland v. Garland, 2 Ves. 137; Anon. 3 
Ves. 506; Thorpe v. Thorpe, 12 Ves. 317. 

583 In re Eagle Iron Works, 8 Paige Ch. (N. Y.) 385; 
Wetter v. Schliefer, 7 Abb. (N. Y.) Pr. 92; Wynne v. 
Newborough, 15 Ves. 283; Bowersbank v. Colasseau, 
3 Ves. 164; Thomas v. Dawkins, 1 Ves. Jr. 452; Thorpe 
v. Thorpe, 12 Ves. 317. 

54 Wetter v. Schliefer, 7 Abb. (N. Y.) Pr. 92; Jn re 
Eagle Iron Works, 8 Paige Ch. (N. Y.) 885; Wynne v. 
Newborough, 15 Ves. 283, 291. 

35 Id; 1 Barb. Ch. Pr. 674. 

5 Wetter v. Schliefer, 7 Abb. (N. Y.) Pr. 92, 95. 

57 Chautauqua County Bank v. White, 6 Barb. (N. 
Y.) 589. See Lottimer v. Lord, 4 E. D. Smith (N. Y.), 
183; In re Eagle Iron Works, 8 Paige Ch. (N. Y.) 385; 
Bowersbank v. Collasseau, 3 Ves. 164; 1 Barb. Ch. Pr. 
669; 2 Id. 522. : 

58 Morley v. Burrows, 52 Tex. 396. But it has been 
held that where a mortgage of property situated in one 
State is executed to receivers appointed by the courts of 
another State, such receivers, or their successors, may 
maintain an action in their own name to foreclose the 
mortgage in the State where the premises are located: 
Iglehart v. Brice, 36 Ill. 138. See Dixon, Assignee, v. 
Bull, Admr., 21 Ill. 203; Olds v. Cummings, 31 IIl. 
191; Townsend v. Carpenter, 11 Ohio, 21. 





means of enforcing the receiver’s rights ;* 
but if the person named to be receiver fails 
to qualify under the order, he acquires no 
interest in or right to the property.” 

Security for the faithful discharge of his 
duties should in all instances be taken from 
the receiver appointed.“ This requisite will 
not be waived, even with the consent or at 
the request of the parties,” although it seems 
that the court may, in proper cases, dispense 
with the giving of sureties, and take in lieu 
thereof the bond of the reveiver.* Yet an 
order appointing a receiver is not void by 
reason of an omission. of the court to require 
adequate security.™ 


59 Porter v. Williams, 9 N. Y. 142; s. c., 59 Am. 
Dec. 519. 

® Cook v. Citizens’ Bank, 78 Ind. 256. 

61 2 Wait’s Pr. 238. 

® Banks v. Potter, 21 How. (N. Y.) Pr. 469. 

6 Ridout v. Plymouth, Dick. 68; Carlisle v. Beakley, 
Amb. 599; Manners v. Furze, 11 Beav. 30; Connolly v. 
Codd, 1 Hayes & J. 264; Hibbert v. Hibbert, 3 Mer. 
681 


6 Nesbitt v. Turrentine, 83 N. C. 535. 








COPYRIGHT — PHOTOGRAPHS — POSSESSION — 
QUI TAM ACTION UNDER SECTION 4965, 
REV. STAT. U. 8S. 





THORNTON v. SCHREIBER. 





Supreme Court of the United States, February 13, 1888. 


Copyright — Photographs — Possession— Qui Tam 
Action Under Section 4965, Rev. Stat. U. S.—One 
having control of sheets of a photograph merely as su- 
perintendent, employed by a firm whose property, and 
in whose store they are, does not have such posses- 
sion thereof as to render him liable to the penalty im- 
posed by section 4965, Rev. Stat. U.S., which pro- 
vides, among other things, that anyone who copies a 
copyrighted photograph, “shall forfeit one dollar for 
every sheet of the same found in his possession,’’ and 
the word “found,”’ in such section, does not refer to 
the finding of the jury, but to the fact of possession as 
essential to the cause of action. 


Mr. Justice MILLER delivered the opinion of the 
court: 

This is a qui tam action brought by the defend- 
ants in error, constituting a partnership in the 
name of Schreiber & Sons, against Thornton, the 
plaintiff in error, under § 4965, Rev. Stat. This is 
found in ch. 3, tit. 60, which has relation to copy- 
rights. As we have heretofore decided in the case 
of Lithographic Co. v. Sarony, 111 U. 8. 53, 4 S. 
C. Rep. 279, photographs are included, under cer- 
tain circumstances, among the things which may 
be copyrighted. The plaintiffs in this action allege 
themselves to be the owners of a valid copyright 
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of a photograph entitled ‘‘The Mother Elephant 
‘Hebe’ and her Baby ‘Americus,’ *’ and that the 
defendant, Thornton, was liable to them under 
the above section for an infringement of their ex- 
clusive right in such photogragh. The declaration 
consisted originally of four counts, but the plaint- 
iffs afterwards obtained leave to amend it by 
striking out the third and fourth. Of the two 
eounts which remained, the first was for copying 
and printing said photograph, with the charge 
that 15,000 sheets of the same were found in the 
defendant’s possession, printed and copied by 
him, and claiming the sum of $15,000 as forfeited 
to plaintiffs and to the United States under said 
section. The second count alleged that the de- 
fendant published said photograph, and that 
15,000 sheets of the same were found in his posses- 
sion. Section 4965, on which this action is founded, 
reads as follows: ‘If any person, after the re- 
cording of the title of any map, chart, musical 
composition, print, cut, engraving, or photograph, 
or chromo, or of the description of any painting, 
drawing, statue, statuary, or model, or design in- 
tended to be perfected and executed as a work of 
the fine arts, as provided by this chapter, shall, 
within the term limited, and without the consent 
of the proprietor of the copyright first obtained in 
writing, signed in presence of two or more wit- 
nesses, engrave, etch, work, copy, print, publish, 
or import, either in whole or in part, er by vary- 
ing the main design with intent to evade the law, 
or, knowing the same to be so printed, published, 
or imported, shali sell or expose to sale any copy 
of such map or other article, as aforesaid, he shall 
forfeit to the proprietor all the plates on which 
the same shall be copied, and every sheet thereof, 
either copied or printed, and shall! further forfeit 
one dollar for every sheet of the same found in 
his possession, either printing, printed, copied, 
published, imported, or exposed for sale; and in 
ease of a painting, statue, or statuary, he shall 
forfeit ten dollars for every copy of the same in 
his possession, or by him sold or exposed to sale; 
one-half thereof to the proprietor, and the other 
half to the use of the United States.’ It will be 
observed that this section gives no right of action 
to recover damages, merely as such, by the owner 
of the photograph, but limits the remedy to the 
forfeiture of the plates on which the infringing 
article is copied, ‘‘and every sheet thereof, either 
copied or printed,’’ and to the further forfeiture 
of “‘one dollar for every sheet of the same found 
in his possession, either printing, printed, copied, 
published, imported, or exposed for sale.’ In 
case of ‘‘a painting, statue, or statuary,”’ there is 
to be a forfeiture of $10 for every copy found in 
the defendant’s possession, or by him sold or ex- 
posed for sale. 

In section 4964, immediately preceding the one 
under consideration, it is declared that every per- 
son who shall, without the consent of the pro- 
prietor of a copyrighted book, print, publish, im- 
port, sell, or expose for sale any copy of such 
book, shall not only forfeit every copy thereof to 





such proprietor, but shall also forfeit and pay such 
damages as may be recovered in a civil action by 
such proprietor. And soin section 4966, which 
immediately follows the one under consideration, 
it is declared that ‘‘any person publicly perform- 
ing or representing any dramatic composition for 
which a copyright has been obtained, without the 
consent of the proprietor thereof, or his heirs or 
assigns, shall be liable for damages therefor, such 
damages in all cases to be assessed at such sum, 
not less than one hundred dollars for the first, 
and fifty dollars for every subsequent perform- 
ance, as to the court shall appear to be just.”’ It 
will thus be seen that while this chapter provides 
a remedy by a civil action on behalf of the owner 
of the copyright of a book or dramatic composi- 
tion which has been violated, it makes no such 
provision in favor of a copyright of ‘“‘any map. 
chart, musical composition, print, cut, engraving, 
or photograph, or chromo, or of the description 
of any painting, drawing, statue, statuary, or 
model,”’ etc., except so far as it forfeits the plates 
on which they are copied, and the sheets, either 
copied or printed, and one dollar for every sheet 
found in the possession of the defendant. Section 
4967 also allows an action for damages by the 
author or proprietor of any manuscript published 
without his consent. 


As the action in the present case is brought by 
plaintiffs below, who sued as well for the United 
States-as for themselves, under the idea that the 
government was entitled to one moiety of the 
penalty recovered, an examination of the statute 
presents a question at the outset as to whetheer 
the United States has any interest in the only 
penalty sought to be recovered, namely, that of 
one dollar for each sheet of the photographs found 
in the possession of the defendant. Looking criti- 
cally at the language of the statute the question 
is suggested whether the one-half of the amount 
recovered which is to go to the United States ex- 
tends beyond the case of ‘‘a painting, statue, or 
statuary.’’ It will be observed that in the begin- 
ning of the penalty denounced in this section it is 
said that the defendant “shall forfeit to the pro- 
prietor (meaning the proprietor of the copyright) 
all the plates on which the same shall be copied, 
and every sheet thereof, either copied or printed, 
and shall further forfeit one dollar for every sheet 
of the same found in his possession, either print- 
ing, printed, copied, published, imported, or ex- 
posed for sale,” and recurring, after a semicolon, 
to another branch of the subject, it is said that 
‘in a case of a painting, statue, or statuary, he 
shall forfeit ten dollars for every copy of the same 
in his possession, or by him sold or exposed for 
sale; one-half thereof to the proprietor and the 
other half to the use of the United States.”’ With 
regard to the copyrighted articles mentioned in 
the section under consideration, it would seem 
that the first penalty is a forfeiture of them to 
the proprietor, and afterwards, when other copy- 
righted articles, enumerated as ‘‘a painting,statue, 
or statuary,’ where the amount forfeited is 
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different, it provides that one-half, of the for- 
feiture shall be to the proprietor and the other 
half to the use of the United States. This point, 
however, was not raised by either counsel in the 
argument, and as we ure of opinion that the 
copies for which judgment was recovered in this 
case against the defendant were not found in h‘s 
possession, within the meaning of thestatute, it is 
unnecessary to decide it here. The suit was 
brought originally in the district court of the 
United States for the eastern district of Penn- 
sylvania. It was there tried before a jury, and a 
verdict rendered in favor of the plaintiffs for a 
forfeiture of one dollar for each of the copies 
found in defendant’s possession, amounting to 
$14,800, for which judgment was entered in that 
court. A bill of exceptions, taken at that trial, 
is found in the record. A writ of error took the 
ease to the circuit court for that district, which, 
on the case as made in the district court, affirmed 
its decision. To this latter judgment the present 
writ of error is directed. 


The assignment of errors question the validity 
of the copyright, both as regards the subject- 
matter of the photograph, and as regards the evi- 
dence of proper proceedings with the librarian to 
make the copyright effective. There are also 
other errors assigned, which it might be interest- 
ing to examine, but which we do not think nec- 
essary to a decision of the case as it is now before 
us. The judge in the trial in the court below 
charged the jury asfollows: ‘The court instructs 
you that under the evidence, if you believe it, and 
the court sees nothing that would justify disbe- 
lief, the plaintiff is entitled to recover and to have 
damages assessed at the rate of one dollar ($1.00) 
for every sheet of that copied photograph found 
in his (defendant’s) possession, and every sheet 
under his control at the time must be treated as 
in his possession, notwithstanding the interest 
his employers may have had in it. * * * A 
large number of the copies, acccrding to the testi- 
mony, were upon a shelf. * * * And he (the 
defendant) obtaiued these copies for the purpose 
of labels. They were found in the store where 
he was, and under his charge. Now, I yepeat 
what I have said, that every sheet under his con- 
trol (then under his control)—notwithstanding 
the interest that the firm of Sharpless & Sons may 
have had in them—every sheet thus subject to his 
control must be regarded, for the purpose of this 
suit, as in his possession, and for every sheet thus 
found in his possession, if you find for the plaint- 
iff, you must asses one dollar damages, and I see 
nothing that would justify you in not so finding.”’ 
This left nothing for the jury to consider but 
whether they would believe the testimony; if 
they did, it was a peremptory instruction to them 
to find a verdict against defendant of one dollar 
for every sheet found in the store of Sharpless & 
Sons. There is no contradiction in the testimony 
on the subject of the relation of the defendant, 
Thornton, to the possession of these 15,000 sheets 
of the photographs. Sharpless & Sons were a 





partnership in the city of Philadelphia, and large 
wholesale dealers in dry goods. Mr. Thornton 
was, according to his own testimony and that of 
Mr. Sharpless, employed by them somewhat in 
the character of a business manager, but his main 
business was, however, the purchasing of goods 
which were afterwards sold by that firm. Their 
place of business was a three or four story build- 
ing, in which they had large quantities of textile 
fabrics stowed away for sale, and it was in the 
second or third story of this building that the 
sheets were found which are the subject of this 
suit. They were among other goods, and were to 
be used by pasting them upon parcels of dry 
goods, which was also often done at the dyers’ 
before the goods were brought to the business 
house for sale. That these copies were the prop- 
erty of Sharpless & Sons can admit of no doubt; 
that they were in their building, subject to their 
control and use, in the same manner as any of the 
other goods that they had there, is also clear, as 
well as the fact that the plaintiffs in this case so 
understood it. 

It appears from the evidence of Francis 
Schreiber, who was not, however, a member of 
the plaintiffs’ firm, that he went, in company with 
his brother Henry, to the place of business of 
Sharpless & Sons, and sought an interview with 
Mr. Sharpless. In the course of the conversation 
which ensued he asked Mr. Sharpless where he 
got the pictures from, and he said, ““His man who 
had charge had got it at Queen’s;”’ by his man 
evidently meaning Thornton, the defendant. 
Then after some conversation about the injury 
done the proprietors of the picture, Mr. Sharpless 
said that he did not intend to do anything wrong; 
whereupon witness then asked him whether he 
had any of them, to which the reply was, ‘Yes, 
he had a great many of them upstairs.’’ The wit- 
ness asked him whether they could have them, 
and Sharpless said, ‘‘Yes, they could have the 
copies.”” This language is inconsistent with any 
other idea than that Mr. Sharpless cunsidered 
the matter entirely under his control. This con- 
versation with Mr. Sharpless occurred on the 
eighth day of May, in their place of business at 
the cornor of Eighth and Chestnut streets; it was 
in the second story of the buildihg, and Henry 
Schreiber, a brother of the witness, was also pres- 
ent. In regard to this same conversation the wit- 
ness Francis Schreiber was asked: ‘How came 
you to ask Mr. Sharpless if he would surrender 
any ofthe pictures?”’ Hisanswer was: ‘I wanted 
to know if he had any. * * * That was my 
object in going there.” ; 

Henry Schreiber, one of the plaintiffs, was also 
sworn, and stated that he was present upon the 
Saturday morning when the conversation,occurred 
with Mr. Sharpless as to which his brother Francis 
testified; that he had been there a few days be- 
fore, upon which occasion he saw Mr. Thornton, 
who was employed there to be the best of his 
knowledge. He testified that Thornton showed 
him a picture; that he saw the place from which 
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it was taken, a shelf; and that there were others, 
quite a package of them, onthe shelf. He further 
testified that in the conversation on Saturday, Mr. 
Sharpless said. ‘‘Mr. Thornton has the sole 


charge of that; he gets up the labels, and gets’ 


everything that he thinks will be appropriate,” 
or something to that effect; and that Mr. Sharpless 
also said that Thornton had shown him this pic- 
ture before it was used, and he (Sharpless) told 
him to go ahead. He also states that Mr. Sharp- 
less said that they had a lot upstairs, and that he 
(the witness) could have them all. 

Mr. Thornton himself testified that he got up 
this plate, and ordered 15,000 copies to be made; 
that these copies were delivered to Sharpless & 
Sons; that the tickets were often put on the goods 
at the dyeing establishment, received afterwards 
by Sharpless & Sons, and sold to other parties. 
After some further testimony as to the details of 
this transaction, Mr. Thornton was asked: ‘Tell 
us what your business was then at that store of 
Sharpless & Sons.” He replied: ‘‘I was em- 
ployed there as the superintendent of the whole- 
sale domestic department; I have the purchasing 
of all the goods, the making of the price, and 
seeing that they are sold.” He testified in sub- 
stance that these prints or copies were paid for 
by Sharpless & Sons; that he never paid out any 
money, but that they were paid for as other goods 
were by that firm in the course of business; that 
they were contracted for by him and paid: for by 
Sharpless & Sons when the bill was sent to them. 
The attempt was made to establish the fact that 
Thornton had the possession or control of these 
prints by showing that he was the man who first 
conceived the idea of getting up and using them 


. in the business of Sharpless & Sons; that he did 


in effect order the photograph to be made, and 
only showed it to Mr. Sharpless after this was 
done. Thornton, however, states that before it 
was used, and a month before the time the prints 
were found at the store by the plaintiffs, that Mr. 
Sharpless had known about the photograph and 
copy; that he approved it, and that the bills were 
paid by his firm. We do not see how Mr. Thorn- 
ton, merely as an employee, although he may have 
had a principal place in that establishment, could 
be said to have had the possession of these prints 
when they were found by the plaintiffs in the 
store of Sharpless & Sons. In any other light 
that it can be viewed, that firm would be held to 
be in possession. An action of replevin could 
have been sustained against them for the posses- 
sion of these goods, or an action of trover, if they 
had been the property of plaixtiffs, on account of 
the possession of them by Sharpless & Sons. 
Sharpless & Sons could have done what they 
pleased with them; they could have ordered them 
thrown out and burned; they could have given 
them up, and they did offer to give them up, to 
plaintiffs. It was Sharpless himself who made 
this offer, and the plaintiffs obviously understood 
that Sharpless was the man with whom they were 
dealing all this time. Their first visits were to 





him; they talked the matter over with him; they 
recognized him as having control of the plates, of 
the prints, of the entire transaction; and it is im- 
possible to conceive that Mr. Thornton had any 
other control over those sheets than he had over 
any piece of dry goods in the building. What he 
did during all the time in which this transaction 
occurred was as an employee of Sharpless & Sons; 
and any other clerk, porter, or salesman in that 
establishment, who handled these articles, or who 
had access to them and could use them upon 
packages of goods, had as much possession of 
them as Mr. Thornton, and any such person could 
have been sued and a recovery had against him 
as lawfully as against Thornton, so far as the 
matter of possession is concerned. What right of 
action might have been maintained against Thorn- 
ton for ‘actively copying, printing, selling, or ex- 
posing these prints for sale, is not now in ques- 
tion; the recovery here is based upon the fact of 
their being found in bis possession. 


Counsel for defendants in error, Schreiber & 
Sons, insist that the words ‘“‘found in his posses- 
sion’’ are to be construed as referring tothe finding 
of the jury; that the expression means simply that, 
where the sheets are ascertained by the finding of 
the jury to have been at any time in the posses- 
sion of the person who committed the wrongful 
act, such person shall forfeit one dollar for each 
sheet so ascertained to have been in his possession. 
We, however, think that the word ‘“‘found”’ means 
that there must bea time before the cause of action 
accrues at which they are found in the possession 
of the defendant. If, however, plaintiffs’ view of 
the subject were tenable, the fact still remains 
that the only possession Mr. Thornton ever had of 
these prints was the possession of Sharpless & 
Sons, holding them merely as their employee, 
subject always to their order and control, and 
never with any claim of right in him to control 
them except in their service. 


The instructions of the court to the jury, there- 
fore, on this subject, were erroneous, and the 
testimony did not justify the charge. For this 
reason the judgment of the circuit court is re- 
versed, and the case remanded, with instruction 
to set aside the verdict, and for futher proceedings 
in accordance with this opinion. 


Nore.—The defendants in error endeavored in a 
former qui tam action under the same section upon 
which the principal case is based, to recover the penalty 
therein denounced, upon the same state of facts com- 
plained of in the principal case. The prior action, 
however, was against the partners in the firm of which 
the plaintiff in error herein was superintendent. In 
that case it was held by the district court, that where 
a suit is brought to recover a penalty imposed by stat- 
ute, the rules governing principal and agent in civil 
transactions are inapplicable, and the principal is not 
responsible for the acts of his agent done without his 
knowledge. Upon that ground and upon the ground 
that the copying and publishing had been completed 
before the goods reached the store of such firm, the 
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present defendants in error were defeated.) A similar 
action was then brought by them against Charles L. 
Sharpless, one of the partners, and in that they were 
also defeated by the death of said Sharpless.2 Upon 
the trial of the present case in the district court, the 
defendants in error at last obtained judgment for a 
penalty of $14,800, but that judgment is now reversed. 

Said § 4965, Rev. Stat. U. S., is constitutional,? and 
photographs are among the things on which a copy- 
right may be obtained. A photograph was held, how- 
ever, not to be a ‘‘print, cut, or engraving,’ under § 1 
of the act of 1831.5 In France, there has been con- 
siderable discussion as to whether a photograph is an 
artistic design, within the meaning of their copyright 
laws, and the better view seems to be that a photograph 
is an artistic work or design entitled to the benefit of 
copyright, although the French copyright law, passed 
in 1798, antedates the first photograph nearly sixty 
years.6 A painting only seven by four inches in size, 
owned by a corporation and painted by an artist in its 
employ from a design made by its president from a 
wood-cut, may be copyrighted by the corporation, not- 
withstanding the fact that lithographic copies thereof 
were made and designed for advertising labels.?7- And 
it has been held that a chromo of such a nature as to 
be a meritorious work of art might be copyrighted, 
although intended for gratuitous distribution as an 
advertisement to attract business. But an advertising 
card designed to display paints and consisting of ‘ta 
sheet of paper having attached thereto square bits of 
paper painted in various colors, each square having a 
different color, with some lithographic work surround- 
ing the squares advertising the sale of the colors,’’ was 
held not entitled to be copyrighted.? So, in England, 
it has been held that there can be no copyright in an 
illustrated and descriptive advertisement. Nor are 
sheets of paper exhibiting tabulated or methodically 
arranged information entitled to copyright as consti- 
tuting a “chart.” Anda design printed on paper, 
‘‘not intended for use as a picture, but itself to be cut 
up and embroidered, and thus made into an entirely 
different article, as a balloon or hanging basket,’’ is 
not a “print,”’ within the meaning of the copyright law, 
nor does it come within the meaning of the phrase, 
“models or designs intended to be perfected as works 
of the fine arts.” !2 

The owner of a copyrighted painting does not, by 
publishing lithographic copies, lose his right to restrain 
others from copying the copies, for although the law 
recognizes a distinction between a painting and a print, 
a copyright of the painting will protect the owner in 
the sale of copies thereof, and one who copies such 


1 Schreiber v. Sharpless, 6 Fed. Rep. 175. A similar rule 
ln regard to agency was applied in Taylor v. Gilman, 24 
Fed. Rep. 632. . 

2 Schreiber v. Sharpless, 17 Fed. Rep. 589. 

3 Schreiber v. Thornton, 18 Fed. Rep. 608; Sarony v. 
Burrow -Giles Lithographic Co., 17 Fed. Rep. 591; Same 
v. Same, 111 U. 8. 58; 8. c., 18 Cent. L. J. 349. 

4 Burrow-Giles Lithographic Co. v. Sarony, 18 Cent. L. 
8. 849; 8. C., 111 U. 8. 58. 

5 Wood v. Abbott, 5 Blatchf. 325. 

6 Pouillet’s Propriete Litteraire et Artisque, translated in 
note to 17 Fed. Rep. 567. 

7 Schumacher v. Schwencke, 25 Fed. Rep. 466. 

8 Yuengling v. Schile, 12 Fed. Rep. 97. 

9 Ehret v. Pierce, 10 Fed. Rep. 553; 8. C., 18 Blatchf. 802. 

10 Cobbett v. Woodward, L. R. 14 Eq. 407. Compare 
Grace v. Newman, L. R. 19 Eq. 623. 

il Taylor v. Gilman, % Fed. Rep. 632. Compare Drury 
v. Ewing, 1 Bond, 540. 

12 Rosenbach v. Dreyfuse, 2 Fed. Rep. 217. 





copies will be guilty of an infringement.“ A photo- 
graph of a copyrighted engraving may be an infringe- 
ment thereof.!14 Where a map appears to have been 
substantially copied from a prior copyrighted map 
without change or revision, except in scale and color, 
it will constitute an infringement thereof, and its sale 
may be enjoined.5 But a copyrighted map of our city 
is not infringed bya map of one city on the same 
plan. And one who makes and sells a plate from 
which a copy of a picture in an illustrated paper can 
be produced, has been held not guilty of an infringe- 
ment of the copyright.!7 

A suit to enjoin the infringement of a copyright may 
be maintained at the same time a qui tam action for 
the penalty allowed by § 4965, Rev. Stat., is pending.* 
But the penalties and forfeitures given by such section 
cannot be enforced in a suit in equity, and a prayer for 
such forfeiture,in a bill in equity, is demurrable.!® 

Where an infringement of plaintiff’s copyright is 
shown, an injunction will be granted without proof of 
actual damage. And in England, it is held that 
courts of equity will protect an author’s copyright from 
piracy, if he is shown to have a gvod equitable title, 
although the legal title be pot clearly shown.2! The 
injunction should be limited, however, to the extent 
of the infringement.” 

A judgment against the lithographer who made the 
prints for the infringer of a copyright, bars a recovery 
by the proprietor against such infringer for the value 
of the prints. An action for the penalty provided 
for by § 4965, Rev. Stat. U. S., abates with the death 
of the defendant.4 The federal courts have exclusive 
jurisdiction of proceedings concerning the infringe- 
ment of copyrights and patents.?5 


13 Schumacher v. Schwencke, 30 Fed. Rep. 690. 

M4 Rossiter v. Hall, 5 Blatchf. 362. 

15 Chapman v. Ferry, 18 Fed. Rep. 589. See also Baker 
v. Selden, 101 U. 8. 99. 

16 Perris v. Hexamer, 99 U. 8. 674. 

17 Harper v. Shoppell, 26 Fed. Rep. 519. But compare 
Harper v. Shoppell, 28 Fed. Rep. 613. 

18 Schumacher v. Schwencke, 25 Fed. Rep. 466. 

19 Chapman v. Ferry, 12 Fed. Rep. 693; 8. c., 8 Sawyer, 
191; U. 8. v. White, 17 Fed. Rep. 561. See also Stevens v. 
Cady, 2 Curtis C. C. 200; Stevens v. Gladding, 17 How. 
453. A defendant cannot be compelled to answer a bill 
so as to make discoveries of matters for which the bill 
seeks to enforce penalties and forfeitures against him: 
Atwill v: Ferrett, 2 Blatchf. 39. 

20 Reed v. Holliday, 19 Fed. Rep. 325; Farmer v. Elstner, 
88 Fed. Rep. 494. 

21 Mawman Vv. Tegg, 2 Russell, 391,401; Sinms v. Marr- 
yat, 7 Eng. L. & Eq. 336; 17 Ad. & E. 291. See also Little 
v. Gould, 2 Blatchf. 165, 181. 

22 List Pub. Co. v. Keller, 30 Fed. Rep. 772. And see 
Story v. Holcomb, 4 McLean, 306; Farmer v. Elstner, 88 
Fed. Rep. 494. 

23 Sarony v. Ehrich, 28 Fed. Rep. 79. 

2% Schreiber v. Sharpless, 17 Fed. Rep. 589; s. c., 110 U. 
8. 76. 

2% Potter v. McPherson, 21 Hun, 539; 8.c., Am. Trade- 
mark Oas., 374; Parkhurst v. Kinsman, 6 N. J. Eq. 608, 
609; Dudley v. Mayhew, 3 N. Y.9; Desty’s Fed. Proc., § 
711. See also on the general subject of copyright of 
books, which is not fairly within the purview of this 
note, “Literary Property,” 12 Cent. L. J. 338; “Titles of 
Newspapers and Books,” 10 Cent. L. J. 82, 104, ‘128; “In- 
fringement of Copyright,” 54 Law Times, 111. 
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DEVISE—VESTED INTEREST—DEATH OF LEG- 
ATEE BEFORE THE TESTATOR. 


ROBISON v. FEMALE ORPHAN ASYLUM. 





Supreme Court of the United States, December 19, 1887. 


1. A devise is to be construed according to the inten- 
tion of the testator. 


2. When the income of property is devised to A 
during his life, remainder to B, B’s interest becomes 
vested at the death of the testator, even though A 
should have died before the testator. 


Bill in equity filed by Jane S. Robison, in her 
own right, and as executrix of her husband’s 
estate, forthe construction of his will, the de- 
fendants beiny certain charitable institutions 
beneficiaries thereunder. By the will it was pro- 
vided : 

3. I further will that she may have the income 
of all my estate, she having the right to spend the 
same, but not to have it accumulate for her heirs; 
4. it is my will that if my sister, Ann Smith, wife 
of Jacob Smith, of Bath, in the State of Maine, 
and Eleonora Cummings Robison, wife of Thomas 
Weeks Robison, of Kingston, Canada West, be 
living at the death of myself and wife, Jane S. 
Robison, aforesaid, that they, or the one that may 
be then living, shall have the income of all my 
estate as long as they may live, and that at their 
death to be divided in three parts, one-third part 
of the income to go to the Portland Female Orphan 
Asylum, one-third of the income to the Widows’ 
Wood Society, and one-third of the income tothe 
Home for Aged Indigent Woman, all of the city 
of Portland, and State of Maine. Mrs. Smith and 


‘Mrs. Rcbison died before the testator, and these 


institutions claimed that their interest vested on 
the death of the testator, with possession upon 
the death of the widow. The court sustained this 
claim, and plaintiff appealed. 

Mr. Justive MATTHEWS, delivered the opinion 
of the court: 

In support of the proposition that the bequest 
to the defendants must fall with that to Ann 
Smith and Eleonora Cummings Robison, counsel 
for the appellant rely upon the rule laid down by 
Mr. Jarman in the following language: ‘‘When 
a contingent particular estate is followed by other 
limitations, a question frequently arises whether 
the contingency affects such estate only, or ex- 
tends to the whole series. The rule in these cases 
seems to be that, if the ulterior limitations be 
immediately consecutive on the particular estate 
in unbroken continuity, and no intention or pur- 
pose is expressed with reference to that estate, in 
contradistinction to the others, the whole will be 
considered to hinge on the same contingency; 
and that, too, although the contingency relates 
personally to the object of the particular estate, 
and therefore appears not reasonably applied to 
the ulterior limitations. Thus, where an estate 
for life is made to depend on the contingency of 
the object of it being alive at the period when the 





preceding estates determine, limitations consecu- 
tive on that estate have been held to be contin- 
gent on the same event for want of something in 
the will to authorize a distinction between them.” 
1 Jarman on Wills (5th Amer. Ed. by Bigelow), 
*831. But the rule referred to is one of construc- 
tion merely, and intended only as a formula for 
the purpose of classifiying cases in which the 
meaning is gathered from the language of the 
testator expressing such intention, and is not to 
be applied to instances in which it appears that 
the contingency is restricted to the immediate 
estate. The same author divides those instances 
into two otherclasses: ‘First. Where the words 
of contingency are referable to and evidently 
spring from an intention which the testator has 
expressed in regard to that estate by way of dis- 
tinction from the others. Secondly. The con- 
tingency is restricted to the particular estate with 
which it stands associated where the ulterior limi- 
tations do not follow such contingent estate in 
one uninterrupted series in the nature of re- 
mainders, but assume the form of substantive 
independent gifts.’ Jb. 831, 832. Under the 
second of these classes is ranged the case of Boosey 
v. Gardener, 5 De Gex, M. & G. 122. In that case 
the testator bequeathed to his two sisters the in- 
terest of his long annuities for their lives, and, in 
case of one or both of their deaths before his, he 
gave the whole interest in long annuities to his 
brother for life; at his death (that is, the death 
of the brother), the testator gave half of the capi- 
tal to his niece, A, his brother’s daughter, to help 
to bring her up, till she attained the age of 21, 
then to receive half the capital; likewise, the 
testator bequeathed to his nephew, 8, his brother’s 
son, if no further family, his other half; in case 
of further family to be divided between them, not 
dividing the half left to A. It was held by Tur- 
ner, L. J., that the bequest to the niece and 
nephew was not contingent upon the death of the 
sisters in the testator’s life-time, although the 
preceding estate for life to the brother was. But 
little aid, however, in such cases is to be derived 
from a resort to formal rules, or a consideration 
of judicial determinations in other cases appar- 
ently similar. It is a question in each case of the 
reasonable interpretation of the words of the 
particular will, with the view of ascertaining 
through their meaning the testator’s intention. 
In applying this principle, the Supreme Judicial 
Court of Massachusetts, in the case of Metcalf v. 
Framingbam Parish, 128 Mass. 370, 374, speaking 
by Gray, C. J., said: ‘The decision of this ques- 
tioh doubtless depends upon the intention of the 
testator, as manifested by the words that he has 
used, and an omission to express his intention 
cannot be supplied by conjecture; but if a read- 
ing of the whole will produces a conviction that 
the testator must necessarily have intended an 
interest to be given which is not bequeathed by 
express and formal words, the court must supply 
the defect by implication, and so mould the lan- 
guage of the testator as to carry into effect, so far 
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as possible, the intention which it is of opinion 
that he has on the whole will sufficiently declared. 
Ferson v. Dodge, 23 Pick. 287; Towns v. Went- 
worth, 11 Moore, P. C. 526; Abbott v. Middle- 
town, 7 H. L. Cas. 68; Greenwood v. Greenwood, 
5 Ch. Div. 954.” 

Looking into the present will, therefore, for 
that purpose, we find it evident that the testator 
did not intend by the third subdivision of his will 
to give to his widow an interest in his estate be- 
yond her life. This conclusion is not based on 
any distinction between a bequest of the income 
of the estate and a bequest of the body of the 
estate itself; nor do we lay any stress on the 
declaration in that clause, ‘‘she having the right 
to spend the same, but not to have it accumulate 
for her heirs,”’ although that language does afford 
an indication in support of the conclusion. But 
whatever force, standing by itself, the third sub- 
division might have, it is clear that the testator 
intended, in the event that his sister, Ann Smith, 
and Eleonora Cummings Robison should survive 
both himself and wife, that they should have an 
estate for life, beginning at the death of his widow. 
That would necessarily limit the widow’s estate 
to her own life. But as the estate given by the 
fourth clause to Ann Smith and Eleonora Cum- 
mings Robison for their lives was contingent on 
the event that one or the other of them should be 
living at the death of the wife, the question re- 
mains whether that contingency also entered into 
the bequest in remainder to the defendants. The 
fact that Ann Smith and Eleonora Cummings 
Robison died before the testator, whereby the 
legacy to them lapsed altogether, is not material, 
because, if property be limited upon the death of 
one person to another, and the first donee happen 
to predecease the testator, the gift over would, of 
course, take effect, notwithstanding the failure, 
by lapse, of the prior gift. And this applies also 
whether the gift over the legacy or share is to take 
effect on the death of the prior legatee generally, 
or on the death under particular circumstances, 
and whether the legacy be immediate or in re- 
mainder. It was so held in Willing v. Baine, 3 
P. Wms. 123, where the bequest was to A, but if 
he died under 21, to B. In Humberstone v. 
Stanton, 1 Ves. & B. 388, it was said: It seems 
formerly to have been a question whether a be- 
quest over, in case of the death of the legatee be- 
fore a certain period, could take effect where he 
died during the testator’s life, though before the 
period specified. In the case of Willing v. Baine, 
legacies were given to children, payable at their 
respective ages of twenty-one; and ifany of them 
died before that age, the legacy given to the 
person so dying to go to the survivors. One hav- 
ing died under twenty-one in the life of the testa- 
tor, it was contended that his legacy lapsed and 
did not go over to the survivors.”’ The argument 
was that the bequest over could not take place, as 
‘there can be no legacy unless the legatee sur- 
vives the testator, the will not speaking until 
then; wherefore this must only be intended where 





the legatee survives the testator, so that the legacy 
vests in him, and then he dies before his age of 
21. It was, however, held, and is now settled, 
that in such a case the bequest over takes place.” 
It follows, therefore, that unless it appear on the 
face of the will that the gift to the defendants was 
not intended to take effect unless the prior gift to 
Ann Smith and Eleonora Cummings Robison took 
effect, the former must be considered as taking 
effect in place of and as a substitute for the prior 
gift which, by reason of the contingency, has 
failed. 

The scheme and intention, therefore, of the 
present will seems to us, considering the third and 
fourth subdivisions together, to be this: An 
estate for life to the testator’s widow; an estate 
over for life to Ann Smith and Eleonora Cum- 
mings Robison, contingent on one of them sur- 
viving the widow, with the ultimate remainder in 
fee as to the real estate, and absolutely as to the 
personalty, in the defendants. The language of 
the contingency in the fourth clause, in our opin- 
ion, affects only the intermediate life-estate of 
Ann Smith and Eleonora Cummings Robison; it 
being, we think, the plain intention of the testator 
to give to his widow the estate in question- only 
for her life, and not to die intestate as toany por- 
tion of the estate, and to limit the contingency 
only to the gift to Ann Smith and Eleonora Cum- 
mings Robison. It is true that the ultimate gift 
to the defendants is described as commencing ‘at 
their death,” that is, at the death of Ann Smith 
and Eleonora Cummings Robison; but that lan- 
guage is evidently used only as indicating the 
expectation of the testator, which he would nat- 
urally indulge, that the beneficiaries named would 
live to receive the giftintended. Certainly, those 
words are not to be construed so as to require 
that the gift of the defendants shall take effect at 
the death of Ann Smith and Eleonora Cummings 
Robison, irrespectively of the prior decease of the 
widow. The limitations in the two subdivisions 
of the will are to be taken in connection with each 
other as a complete disposition in the mind of the 
testator of his estate, giving to the widow an 
estate for life, with an estate over for life to Ann 
Smith and Eleonora Cummings Robison, contin- 
gent upon one or the other of them surviving the 
widow, with the ultimate remainder to the de- 
fendants. 


Nore.—It is an old and settled principle of the law 
relating to wills, that they should always be construed 
so as to carry into execution the intention of the tes- 
tator. The ordinary meaning of words and phrases 
will be strained a point to accomplish this purpose. 
The memory of the dead constrains the living to literally 
carry into effect the solemnly executed wishes of those 
whose voices are silenced by the “dull, cold ear of 
death,’’ and who have been called beyond that bourne 
from whence none return. Whether devises are vested 
or contingent, or whether legacies lapse under certain 
contingencies are questions not always easy of solu- 
tion by the courts. The law favors the vesting of es- 
tates.1 If words of futurity are introduced into the 


1 Bridgewater v. Gordon, 2 Sneed (Ténn.),5; Watkins 
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gift, the question arises whether the expressions are 
inserted for the purpose of postponing the vesting, or 
point merely to the deferred possession or enjoyment. 

“Tt may be stated as a general rule,” says Jarman,? 
“that when a testator creates a particular estate, and 
then goes on to dispose of the ulterior interest, ex- 
pressly in an event which will determine the prior es- 
tate, the words, descriptive of such event, occurring in 
the latter devise, will be construed as referring merely 
to the period of the determination of the possession or 
enjoyment under the prior gift, and not as designed 
to postpone the vesting. Thus, when a testator de- 
vises lands to A for life, and after his decease to B in 
fee, the respective estates of A and B (between whom 
the entire fee simple is parcelled out) are both vested 
at the instant of the death of the testator, the only 
difference between the devisees being, that the estate 
of one is in possession and that the other is in re- 
mainder.’’8 

A remainder limited on the death of the life venant 
without issue, has been held to be vested at the testa- 
tor’s death, subject to be divested on the life tenants 
leaving children.4 Where lands are devised to the first 
and other sons of A successively in tail, and in default 


of such sons to the daughters of A in tail, although it- 


should happen that A has a son or sons, yet upon his 
or their subsequently dying without issue, the devise 
in remainder to the daughters takes effect.5 

In Sturgess v. Pearson,® it was held that a gift to a 
person for life, and after his death to his three children, 
or such of them as should be living at the time of his 
death, conferring a vested interest on the children, 
subject to be divested only in favor of those who should 
be living at the preseribed peried; so that if all the 
children died in the life-time of the tenant for life, the 
shares of the whole devolved to their respective rep- 
resentatives.’ If, however, the contingent clause fails, 
the devise does not fail to vest. When an estate for 
life is made to depend on the contingency of the object 


Quarles, 23 Ark. 179; Collier’s Will, 40 Mo. 287; McCall’s 
Appeal, 86 Pa. St. 254; McClure’s Appeal, 72 Pa. St. 414; 
Griffin v. Lynch, 16 Ind. 396; Morse v. Lyons, 25 Wend. 
119; Toms v. Williams, 41 Mich. 552; Dingley v 
Dingley, 5 Mass. 535; Fersen v. Dodge, 23 Pick. 287; 
Williamson v. Williamson, 18 B. Mon. 329; Young v. 
McKinnie, 5 Fla. 542; Savage v. Benham, 17 Ala. 119; 
Carlton v. Thompson, L. R. 1 Sc. App. 232; Taylor v. 
Graham, 3 App. Cas. 1287. 

22 Jarman on Wills, p. 407, § 800. 

8 Hill v. Downes, 125 Mass. —; Ackerman v. Gordon, 67 
N. Y. 68; Bufford v. Holliman, 10 Tex. 560; Smith v. Bell, 
6 Pet. 69; Hunter v. Green, 22 Ala. 529; Burd v. Burd, 40 
Pa. St. 182; Coleman v. Hutchinson,3 Bibb. 209; Raw- 
lings v. Landes, 2 Bush, 156; Bowling v. Dobyns, 5 Dana, 
434; Throop v. Williams, 5 Conn. 98; Raid v. Dotson, 14 
Sm. & M. 176; Edwards v. Gibbs, 39 Miss. 166; Jones v. 
Waters, 17 Mo. 587; Thomas v. Anderson, 6 C. E. Green 
(N. J.), 22; Green v. Howell, 1 Vroom, 326; Van Dyke v. 
Vanderpod, 1 McCart. 198; Barker v. Wood, 1 Sandf. Ch. 
129; Biddle’s Appeal, 69 Pa. St. 19€; Chapin v. Marvin, 12 
Wend. 538. is 

4 Foley v. Foley, 17 Hun, 235; Chess’ Appeal, 87 Pa. St. 
362; Buist v. Dawes, 4 Strobh. Eq. 38; Hicks v. Pegnes, 4 
Rich. Eq. 413; O’Driscoll v. Koger, 2 Desaus, 295; Evans 
v. Davis, 1 Yeag. 332; Kelso v. Dickey, 7 Watts & 8S. 279; 
Scott v. Price, 2 Serg. & R. 59; Hopkins v. Jones, 2 Pa. St. 
69; Eels v. Lynch,8 Bosw. 465; Dunn vy. Seargent, 101 
Mass. 336; Sherrod v. Sherrod, 38 Ala. 587;. Curren v. 
McMeen, 55 Pa. St. 490. 

5 Doe v. Dacree, 1 B. & P. 250; Hayes’ Principles, p. 35. 

64 Mad. 411. 

7 Benn v. Dixon, 16 Sim. 21; Eaton v. Barker, 2 Coll. 124; 
Master v. Scales, 13 Beav. 60; Kimberly v. Tew, 4 D. & 
War. 139. 

8 Brown v. Kenyon, 3 Mad. 410. 


. 





of it being alive at the period when the preceding es- 
tates determine, limitations consecutive on that estate 
have been held contingent on the same event for want 
of something in the will to authorize a distinction be- 
tween them.? 

A testator devised a life estate to his widow, re- 
mainder to his children “now living, or who may be at 
the time of the decease of my wife, to be divided 
equally between them, share and share alike.”’ All the 
children surviving him, but two died before the 
widow: Held, that the remainder vested on the tes- 
tator’s decease in all his children, and that the heirs- 
at-law of the deceased children were entitled to the 
share of their ancestors.!° In this last case it was said 
that “‘it is also Well settled that unless the intention 
appears to the contrary, the will shall operate from the 
death of the testator and the estate vests at that 
time.’ 

A will in which, by its terms, a testator gives all his 
property to his children, naming them, ‘‘or their share 
to the children of them that have died,” vests in the 
children of each daughter an absolute estate, of which 
they cannot be deprived by her surviving husband nor 
his creditors..2. A bequest of asum of money to one 
after the decease of a legatee to whom the income of 
the money is given during life, vests at once on the 
testator’s death.13 Where there is nothing to clearly 
indicate the contrary, a devise or bequest to a class of 
persons takes effect in favor of that class at the time of 
the testator’s death.14 

A devise to H “in trust for his heirs, so long as he 
shall live, and after his death to his heirs, their heirs 
and assigns to have and to hold forever,” vests a life 
estate in H, and a fee simple in his heirs.5 

Where a testatrix left one-third of her estate to her 
husband for life,and at his death to her two step- 
children, and in case of the decease of both of them 
without issue surviving them over the interest taken 
by the step-children, was a vested interest, subject to 
be divested upon a future contingency, and on the 
death of one of them during the life of the hushand, 
such contingency becoming impossible, the husband 
inherits.16 

In Santa Clara Female Academy v. Sullivan,’ it was 
held that where a testator devises property to his 
widow for life, with various trusts and remainder to 
his children in fee, and one of the children dies leaving 
the widow surviving, that child has a vested remain- 
der which she may devise. A valid executory devise 
cannot, at common law, be limited upon a fee in the 
contingency of the non-execution of an absolute power 
of disposition vested in the first taker.!8 


9 Gray v. Golding, 6 Jur. (N. 8.) 474; Cattley a. Vincent, 
15 Beav. 189; Fitzhenry v. Bonner, 2 Drew. 36; Lett v. 
Randall, 10 Sim. 112; Moody v. Walters, 16 Ves. 283; Wat- 
son v. Shippard, Doug. 75; Davis v. Norton,2 P. Wms. 
390. 


10 Rood v. Hovey, 50 Mich. 395. 

11 Toms v. Williams, 41 Mich. 562; Eberts v. Eberts, 42 
Mich, 404; Richards v. Pierce, 44 Mich. 444. 

12 Engel v. State, 5 Atl. Rep. 249. 

13 Crosby v. Crosby (N. H., 1886), 5 Atl. Rep. 907. 

14 McArthur v. Scott,58. C. Rep. 652; Weatherhead v. 
Stoddard (Vt., 1886), 5 Atl. Rep. 517; Tirrell v. Bacon, 3 
Fed. Rep. 652. 

6 Plummer v. Hilton (Me., 1886), 3 Atl. Rep. 649. 

15 Estate of Allen, 3 Atl. Rep. 82. 

176 N. E. Rep. 184. 

18 Van Horne v. Campbell (N. Y., 1885), 3 N. E. Rep. 316. 
See 4 Kent’s Com. 270; 2 Rich. Wills, 659; Reno v. Meier, 
47 lowa, 607; Benkert v. Jacoby, 36 Iowa, 278; Ide v. Ide, 
5 Mass. 500; Gifford v. Choate, 100 Mass. 343; Jones v. 
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A testatrix left her granddaughter a life interest in 
her estate, remainder to the issues of such devisee; but 
if the latter should die without issue, the estate to go 
to the brothers and sisters of the testatrix, or to the 
issue of any, if deceased. The devisee died without 
issue, but before she died the only child of a deceased 
brother of the testatrix died, having bequeathed all 
the estate of which he should die seized. It was held 
that his interest was determined by his death, and his 
will conveyed no share of the original estate.!9 

A case very similar to the principal one is that 
of Thomas v. Anderson,” where it was held that a gift 
of the interest of $12,000 to A during life, and at her 
death of the principal to B, is a vested legacy; and if 
A survives B, the principal goes, upon her deatli, to 
B’s representatives. 

In Bates v. Zinsmeister,?! G devised to his daughter 
H, certain real estate for her life, remainder to her 
children, and remainder over to her brothers and sis- 
ters, in the event she should die without issue surviv- 
ing her, with like remainder over, if she should die 
leaving issue, and such issue should die under the age 
of twenty-one years without issue. H still survives 
at the age of sixty, and has children living, each of 
whom is over twenty-one years of age, but none of 
them has issue: Held, The effect of the devise over 
to the brothers and sisters of H in the event of her 
death without surviving issue, was to make the devise 
to the children of H, contingent upon her death, leav- 
ing issue surviving her. The subsequent devise over, 
in the event that she should die leaving issue, and such 
issue should die under the age of twenty-one years 
without issue, did not discharge the devise of the chil- 
dren of H from the contingency of her death without 
surviving issue. 

A bequest of what shall remain or be left at the 
decease of the prior legatee, or what he does not want 
or does not spend, or of what he can transfer, or of 
what he can save out of his yearly income, or what re- 
mains undisposed of, or is not disposed of by deed or 
will, or of the bulk of certain property, or a gift over 
to the latter legatee in case of the death of the prior 
legatee intestate, is void for uncertainty.” R. 


Bacon, 68 Me. 34; Howard v. Carusi, 3 8. C. Rep. 575; 
Burleigh v. Clough, 52 N. H. 267. 

19 Fitzhugh v. Townsend, 27 N. W. Rep. 561. 

26 C. E. Green, —. 

21 26 Ohio St. 461. 

21 Jarman on Wills, 653. As to vested estates, see 
Byrnes v. Stillwell, 24 Cent. L. J. 273 and note. 





INFANCY — VOLUNTARY PAYMENT—ASSIGN- 
MENT—SUBROGATION. 


FAY V. FAY. 


New Jersey Court of Chancery, October Term, 1887. 


A minor, eleven years old, died without any per- 
sonal estate, but with an undivided interest in certain 
lands which she had inherited from her grandfather. 
One of his administrators paid the funeral expenses, 
but took no assignment of the claim from the under- 
taker: Held, that such payment was purely voluntary, 
and did not entitle him, by subrogation, to the under- 
taker’s claim, to reimbursement out of the proceeds of 
the sale of the infant’s interest in the lands. 


Birp, V.C.: Kate F. Fay died at the age of 
eleven years, without personal estate, but the 





owner of an undivided interest in lands which 
have since been sold on proceedings for partition 
in the court of chancery. The interest of Kate 
has been ordered to be paid into this court, upon 
application by persons who claim to be her cred- 
itors and to have an interest in the fund. Mid- 
dleton, an undertaker, buried Kate November 28, 
1884, at a cost of $85. This bill has since been 
paid him by T. W. Fay, one of the administrators 
of G. J. Fay, deceased, who was the grandfather 
of said Kate, and from whom the said lands de- 
scended to her. T. W. Fay having discharged the 
said obligation by paying the undertaker, desires 
to have so much of the said money as is necessary 
therefor, applied to the payment of that obliga- 
tion, claiming that he stands in the right of the 
undertaker and can, as it is alleged the under- 
taker could enforce this claim against the estate 
of said Kate. To this end he has been appointed 
administrator of the said infant, Kate F. Fay. 

The payment of this bill is opposed by the 
heirs-at-law of Kate, on the ground that the pay- 
ment by T. W. Faw, as one of the administrators 
of his father’s estate, was voluntary, and being 
voluntary, he does not stand in the place of the 
undertaker. I find myself obliged to conclude 
that this seems to be the true attitude in which 
the petitioner stands. He was not obliged to 
pay this claim to the undertaker, as one of the 
administrators of his father’s estate; the relation 
of debtor and creditor not existing there in any 
sense whatever. Nor was he under any obliga- 
tion in any other respect to pay the undertaker. 
His act was simply the payment of a debt due 
from one person to another, not at the request of 
that other, or of his representative, and that, too, 
without taking an assignment of the debt or 
claim or any writing whatsoever to show that it 
was meant to be something else than an absolute 
discharge of a debt. In other words, he took 
nothing to show an intention to preserve the 
vitality of the claim as it existed in the hands of 
the undertaker. The undertaker, beyond doubt, 
had a claim which he could have enforced. It 
may have been the intention, perhaps was, of Mr. 
Fay to preserve all the qualities of that claim 
against the estate of Kate, but whatever his inten- 
tions were, there is nothing in the case to show 
that he did it. 

The rule seems to be very well settled, so clearly 
so that it would be folly to contend otherwise, 
that a volunteer never can claim the benefit of the 
law of subrogation. See North River Construc- 
tion Co.’s Case, 11 Stew. Eq. 433, and s. c., 13 Id. 
340. In advising a decree, it is most plainly my 
duty to follow the law so clearly pointed out. 
The petition should be dismissed with costs. 


Note.—As to the rights and obligations of a third 
person voluntarily paying funeral expenses, see Wil- 
son vV. Staats, 6 Stew. Eq. 525, 527, 529; Carter v. Rob- 
bins, 8 Rich. 29. 

It has been held that there is no implied promise by 
the representative to repay a mere volunteer in such 
cases: Gregory v. Hooker, 1 Hawks, 394; Ward v. 
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Jones, Busbee, 127; Lerch v. Emmett, 44 Ind. 331; 
Foley v. Bushway, 71 Ill. 386. Although a different rule 
prevails in some States: Rappelyea v. Russell, 1 Daly, 
214; Miller’s Case, 4 Redf. 302; France’s Estate, 75 Pa. 
St. 220. See Hill’s Case, 17 Abb. N. C. 278; Samuel v. 
Thomas, 51 Wis. (549; Tugwell v. Hayman, s Camp. 
298 . 


In Gregory v. Lockyer, 6 Madd. 90, a husband made 
a claim upon his wife’s executor for the repayment of 
her funeral expenses incurred by him, and it was 
allowed. Also Lightbown v. McMyn, L. R. (83 Ch. 
Div.) 575; Freeman v. Coit, 27 Hun, 447, 96 N. Y. 68. 
But see Wilson v. Staats, 6 Stew. Eq. 526; Staples’ 
Appeal, 52 Conn. 425; McClellan v. Filson, 44 Ohio St. 
184; Buxton v. Barrett, 14 R. I. 40; Johnson’s Case 
(R. I.), 8 Atl. Rep. 248; Green v. Weever, 78 Ind. 494; 
Hyneman’s Estate, 11 Phila. 135; Darmody’s Estate, 
13 Phila. 207. 

In Lott v. Graves, 67 Ala. 40, it was held that an un- 
dertaker could not obtain an order to sell a deceased 
wife’s lands to pay her funeral expenses, her husband 
being alive. 

A volunteer paying the funeral expenses of a pauper 
cannot recover them from the county: Duval v. La- 
clede Co., 21 Mo. 396; Handlin v. Morgan Co., 57 Mo. 
114. JOHN H. STEWART. 
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1. ACCORD AND SATISFACTION—Time of the Essence.— 
A creditor agreed to accept a part of his debt in satis- 
faction of all, the payments to be made in installments 
on certain days, with the agreement that the whole 
debt was to be revived on failure to pay any install- 
ment on the day fixed: Held, that on failure to pay on 





the days stated the origina] debt was revived.— Simmons 
v. Oullahan, 8, C. Cal., April 17, 1888; 17 Pac. Rep. 543. 

2. ACCOUNT RENDERED — Special Contract. The 
rule that when an account is rendered and no objection 
taken, it is prima facie correct, does not apply when the 
claim is the subject of a special contract.— Valley L. Co. 
v. Smith, 8. C. Wis., March 27, 1888; 37 N. W. Rep. 412. 

8. AGENT—Revocation of Power—State. When an 
act of the legislature authorizes the appointment of an 
agent to collect claims of the State against the United 
States, and for the delivery to him of all necessary 
papers therefor and for the agent’s compensation, the 
power of the agent appointed is not irrevocable, and is 
revoked by an act repealing the former act.—State of 
Missouri v. Walker, U. 8. 8. C. April 2, 1888; 8 8. C. Rep. 929. 

4. APPEAL—Affirmance—Statute. Under the stat- 
utes of New York, an appellate court may modify a 
judgment or grant a new trial, but it cannot, as against 
a single defendant, where the judgment is for a gross 
sum, affirm it as to part and grant a new trial as to the 
residue.—Goodsell v. Western, etc. Co., N. Y. Ct. App., 
April 10, 1888; 16 N. E. Rep. 324. 

5. APPEAL—Dismissal—New Appeal. Under Mon- 
tana law, the court may make an order dismissing an 
appeal when there is a defect of jurisdiction to hear the 
appeal, but the appellant must be allowed to take an- 
other appeal within a reasonable time.— Territory v. 
Harris, 8. C. Mont., Jan. 24, 1888; 17 Pac. Rep. 557. 

6. APPEAL—Equity—Weight of Evidence. In an 
equitable action, when the evidence is contradictory 
the verdict will not be disturbed on appeal.—0O’ Toole v. 
Alexander, 8. C. Ariz., April 2, 1888; 17 Pac. Rep. 564. 

7. APPEAL—Husband and Wife. The husband of a 
deceased wife may appeal from the decision of the 
probate judge allowing the account of the wife’s ad- 
ministrator.— Tillson v. Small, 8. J.C. Me., Jan. 27, 1888; 
18 Atl. Rep. 402; 6 N. Eng. Rep. 140. 

8. APPEAL—Irregularities.——Case where, for various 
irregularities and confusion in the record, a review was 
retused.—Faut v. Tandy, 8. C. Mont., Jan. 25, 1888; 17 Pac. 
Rep. 560. 

9. APPEAL—New Trial—Weight of Evidence.——When 
the preponderance of evidence is not manifestly in 
favor of the verdict, an order granting a new trial will 
be affirmed.— Werner v. Schroeder, 8. C. Minn., April 27, 
1888; 37 N. W. Rep. 449. 

10. APPEAL—Notice — Second Appeal. When an 
appeal has been dismissed for want of service of notice 
thereof upon the clerk, without prejudice to a new ap- 
peal, and the appellant allowed to use the same tran- 
script on a new appeal, the mere adding to the old no- 
tice the clerk’s acceptance of service does not consti- 
tute a new appeal.— Territory v. Harris, 8. C. Mont., Jan. 
18, 1888; 17 Pac. Rep. 557. 

ll. APPEAL—Practice— Rehearing. Statement of 
the circumstances under which the Supreme Court of 
Indiana will overrule a petition for a rehearing.—Zitiott 
v. Cale, 8. C. Ind., Feb. 29, 1888; 16 N. E. Rep. 390. 


12. APPEAL—Provisional Remedy—Alimony.——Under 
Iowa law, an appeal may be taken from an order allow- 
ing temporary alimony to be paid on certain dates and 
giving execution therefor.—BSilair v. Blair, 8. C. Iowa, 
March 12, 1888; 37 N. W. Bep. 385. 

13. APPEAL—Record—Errors not Apparent. —— When 
there is no bill of exceptions nor statement on appeal, 
the question of error in refusing a continuance is not 
proyerly before the appellate court.—Sherman v. Hig- 
gins, 8. C. Mont., Jan. 28, 1888; 17 Pac. Rep. 561. 

14. APPEAL—Review—Evidence. Before, on ap- 
peal, it can be considered whether the verdict or find- 
ings of a court are against the evidence or not, it must 
be shown affirmatively that the record contains all the 
evidence.— Deatherage v. Burkdall, 8. C. Kan., March 10, 
1888 ; 17 Pac. Rep. 605. 

15. APPEAL—Review—Rejected Evidence. The re- 
jection in evidence of patents issued by the State can- 
not be considered on appeal when copies thereof are 
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not embodied in the evidence.—Clement v. Packer, U. 8S. 
8. C. March 19, 1888; 8 S. C. Rep. 907. 

16. APPEAL—United States Supreme Court—Superse- 
deas. Where no appeal to the United States Su- 
preme Court has been taken within sixty days from the 
rendition of judgment, no supersedeas can be obtained, 
under Rev. Stat. U. 8.—First Nat. Bank v. McAndrews, 8. 
C. Mont., Jan. 2%, 1888; 17 Pac. Rep. 554. 

17. ARBITRATION—A ward. One who agrees to sub- 
mit to arbitration a party wall cannot deny his liability 
to pay half the value of the wall fixed by his arbitra- 
tors.— Bedell v. Kennedy, N. Y. Ct. App., April 10, 1888; 16 
N. E. Rep. 326. 

18. ARBITRATION—Award— Action. Where there 
Was an agreement between two parties that if a water 
pipe should burst, damages should be paid therefor; 
and, further, in case the parties could not agree as to 
the amount of damages, that question should be sub- 
mitted to arbitration: Held, that the agreement to sub- 
mit to arbitration was collateral to the agreement to 











pay damages, and did not preclude the injured party - 


from his remedy by action.—Seward v. City of Rochester, 
N. Y. Ct. App., April 10, 1888; 16 N. E. Rep. 348. 

19, ARBITRATION—Evidence. In an action to set 
aside the award of an umpire on the ground of his mis- 
conduct, evidence is inadmissible to show the value of 
the property in question or the character of the wit- 
nesses.— Hoffman v. DeGraff, N. Y. Ct. App., April 10, 1888 ; 
16 N. E. Rep. 357. 

20. ASSESSMENTS—Street Improvements — Validating 
Tax. After an assessment for street improvements 
was partly paid, it was declared void for want of a pro- 
vision for notice and hearing. The legislature subse- 
quently directed an assessment of the amount canceled 
upon the lands on which the former assessment had 
not been paid, providing for an apportionment with 
notice and hearing: Held, constitutional.—Spencer v. 
Merchant, U. 8. 8. C., April 2, 1888; 8 8. C. Rep. 921. 


21. ASSIGNMENT—Surety—Garnishment — Judgment.— 
Where judgment had been rendered on a non-negotia- 
ble note by garnishment for a debt against the payee, 
the maker and his sureties may plead the garnishment 
judgment against the plaintiff in an action on the note. 
—Bostwick v. Bryant, 8. OC. Ind., Feb. 28, 1888; 16 N. E. 
Rep. 378. 

22. ASSIGNMENT — For Creditors — Extraterritorial 
Effect. An assignment by a debtor, made in Min- 
nesota and in accordance with its laws, of all his prop- 
erty, has no effect on his property in Wisconsin.— 
McClure v. Campbell, 8. C. Wis., March 27, 1888; 37 N. W. 
Rep. 343. 

23. ASSIGNMENT—For Creditors—Requisites — Bond.— 
When the assignee for the benefit of creditors files his 
bond, as required by Rev. Stat. Wis. § 1695, but the 
sureties fail to qualify, and subsequently the bond is 
perfected without unreasonable delay, the assignment 
is not invalidated, no rights of third parties having in- 
tervened.—Farweill v. Lindstrum, 8. C. Wis., April 17, 1888; 
37 N. W. Rep. 437. 


24. ASSIGNMENT—For Creditors — What Passes. 
When an assignment for the benefit of creditors pur- 
ports to convey all the real estate and property of the 
assignor, and for a more particular description refers 
to an annexed schedule, but further recites that it con- 
veys all property, though not mentioned in the sched- 
ule, an omission in the schedule does not impair the 
deed.—Strong v. Lynn, 8. C. Minn., April 25, 1888; 87 N. 
W. Rep. 448. 

%. ATTORNEY—Agreement— Client. Under Iowa 
law, an oral agreement of an attorney is not admissible 
in evidence to bind his client.—State v. Stewart, 8. C. 
Iowa, March 12, 1888 ; 37 N. W. Rep. 400. 

2%. BASTARDY — Criminal Practice. Construction 
of bastardy laws of Maryland and indictments under 
those laws.—Robinson v, State, Md. Ct. App., March 16, 
1888; 13 Atl. Rep. 378. 

27. BILLS AND NoTES — Bona Fide Purchaser — Dis- 























count. When a bank discounts a note for the 
payee, crediting him with the amount, and the deposit 
of the payee in the bank was so great that the bank 
parted with nothing of value for it, the bank is not a 
bona fide purchaser for value as against the maker.— 
Manufacturers’ N. Bank v. Newell, 8. C. Wis., March 27, 
1888 ; 37 N. W. Rep. 420. 

28. BILLS AND NOTES—Consideration—Bad ditle. 
One who receives a warranty deed from one having no 
title, who goes into possession of the land conveyed 
and is not ousted by a superior title, cannot assert that 
there is a total failure of consideration for a note given 
to secure a deferred payment therefor.—Sunderland v. 
Bell, 8. C. Kan., March 10, 1888; 17 Pac. Rep. 600. 

29. BILLS AND NOTES—Delivery. A note was made 
with an understanding that it should take effect as soon 
as a cash payment was made on a certain land sale, the 
note being for commissions. The payee took the note 
from the desk and left. The cash payment was never 
made: Held,in an action thereon by a bona fide pur- 
chaser, that there was no delivery.—Dodd v. Dunne, 8. C. 
Wis., April 17, 1888; 37 N. W. Rep. 430. 

30. BILLS AND NOTES—Mistakes—Proof. The proof 
of mistakes necessary to change the amount of a prom- 
issory note must be clear, satisfactory and convincing. 
—Parker v. Hull, 8. C. Wis., March 27, 1888; 837 N. W. Rep. 
351. 

31. BILLS AND NOTES—Parol Agreement—Discharge of 
Indorser. Evidence of a parol agreement between 
the payee and indorser of a note, that the latter should 
not be held liable, is inadmissible as varying a written 
contract.— Thompson v. McKee, 8. C. Dak., Feb. 24, 1888; 
37 N. W. Rep. 367. 

32. BILLS AND NOTES—Promissory Note—Accommoda- 
tion Maker. An agreement, that the maker of a note 
for the accommodation of the payee should not be held 
liable thereon, cannot-‘be asserted against a bona fide 
purchaser for value before maturity without knowledge 
thereof.— Union Bank v. Crine, U. 8. C. C. (N. Y.), Feb. 7, 
1888 ; 33 Fed. Rep. 809. 

33. BOUNDARIES—Monuments—Blocks.——In Pennsyl- 
vania, where marks or monuments are found on the 
northern boundary of one of several surveys constitut- 
ing a block, they fix the entire northern boundary of 
the block and of each tract composing it.—Clement v. 
Packer, U. 8. 8. C., March 19, 1888; 8 S. C. Rep. 907. 

34. CARRIERS—Live Stock — Liability. A railroad 
engaged in transporting live stock and accustomed to 
furnish suitable cars therefor on reasonable notice and 
to carry them upon the terms provided in a special 
contract with shippers, is a common carrier of live 
stock with such restrictions as to its common law lia- 
bilities as are embodied in such contract.—Ayers v. 
Chicago, etc. R. Co.,8.C. Wis., March 27, 1888; 87 N. W. 
Rep. 432. 

35. CARRIERS—Passengers—Dangerous Premises. 
A passenger on leaving a depot on a dark and rainy 
night, while still on the defendant’s ground, fell into a 
hole while passing along the route usually used, though 
the defendant had provided another: Held, that he was 
entitled to recover.—Cross v. Lake Shore, etc. R. Co., 8. C. 
Mich., April 18, 1888; 37 N. W. Rep. 361. 

36. CARRIERS—Passengers — Non-transferable Ticket. 
——When a passenger, in good faith and with no effort 
to conceal his identify, tenders a non-transferable 
commutation ticket issued to another, and his claim is 

ized and he is carried as a passenger, he is en- 
titled to be carried safely and to have a safe place to 
alight and leave the road.—Robostelli v. New York, etc. R. 
Co., U. 8. C. C. (N. Y.), Jan. 31, 1888; 33 Fed. Rep. 796. 

37. CHaRITY—Beneficiary. A bequest for masses 
for the testator’s soul * * * and the souls of all 
others in purgatory, is void on account of the uncer- 
tainty of the beneficiaries.—Holland v. Alcock, N. Y. Ct. 
App., Feb. 7, 1888; 16 N. E. Rep. 305. 

38. CHATTEL MORTGAGE—Change of Possession. 
































When a chattel mortgage is executed and the mort- 
gagee takes actual possession and afterwards puts the 








XUM 





Vou. 26. 


THE CENTRAL LAW JOURNAL. 557 








mortgagor in possession’as his agent, there has not been 
such actual and continued change of possession as is 
required by statute to support the mortgage.—Swiggett 
v. Dodson, 8 C. Kan., March 10, 1888; 17 Pac. Rep. 594. 

39. COLLISION WITH PIER—Tow—Knowledge of Risk. 
—A tow-boat with a tow attempted to run by a bridge 
on a bad night andina high wind, and the boat was 
sunk. Ifthe tow had beenin good order the damage 
would have been slight, but both parties knew it was in 
bad order: Held, that but half damages were recoverable 
by the owners of the tow.— The Wm. Kraft, U. 8. D. C. 
(Penn.), Jan. 13, 1888; 33 Fed. Rep. 847. 

40. CONSTITUTIONAL LAW — Justice of the Peace — 
Municipal Corporation. A municipal corporation 
may be authorized by the legislature to make the term 
of justices of the peace, appointed under its authority, 
shorter than the term of office prescribed by the con- 
stitution for justices of the peace in the State at large.— 
Gertum v. Supervisors, N. Y. Ct. App., April 10, 1888; 16 N. 
E. Rep. 328. 

41. CONSTITUTIONAL LAW—Titles of Laws. Certain 
acts of Oregon legislature held to be constitutional, the 








subject thereof being expressed in the title.—State v.° 


Phenline, 8. C. Oreg., Feb. 29, 1888; 17 Pac. Rep. 572. 

42, CONTRACT—Mutual Stipulations—Execution. A 
contract for the sale of land to the plaintiffs contained 
certain obligations to be performed by them subsequent 
to the conveyance, and was intended to be executed by 
both parties as a mutual contract, but was not signed 
by all of the plaintiffs; Held, that it was not binding on 
the defendant.—Stub v. Grimes, 8. C. Minn., April 27, 1888; 
87 N. W. Rep. 444. 

43. CONTRACT—Repealing Remedy — Mandamus. 
The right of a creditor to compel, by mandamus, the levy 
and collection of a tax, if necessary for the payment of 
his debt, is not abridged by the subsequent repeal of 
the law authorizing the tax.— Deere v. Rio Grande County, 
U. 8. C. C. (Colo.), Jan. 13, 1888; 33 Fed. Rep. 823. 


44. CONTRACT—Restraint of Trade. A contract not 
to engage in business without any limitation of time or 
place is in restraint of trade and illegal and cannot be 
enforced.— Bishop v. Palmer, 8. J. C. Mass., April 6, 1888; 
16 N. E. Rep. 299; 6 N. Eng. Rep. 129. 


45. CORPORATION—Parties. A corporation is not a 
necessary party to an action between its stockholders 
concerning the ownership of stock.—King v. Barnes, N. 
Y. Ct. App., April 10, 1888; 16 N. E. Rep. 332. 


46. CORPORATIONS—Subscriptions— Assessments. 
A parol agreement made at the time of subscribing for 
stock in a corporation inconsistent with the written 
terms of the subscription, is incompetent and void. An 
agreement to pay assessments on the stock contained 
in the book of subscriptions, signed by a party, will bind 
him, though he has a verbal arrangement that some 
other stockholder will release him from such stock and 
liability.— Topeka M. Co. v. Hale, 8. C. Kan., March 10, 
1888; 17 Pac. Rep. 601. 

47. Costs—Action—Recovery of Money. An action 
for a certain sum*for services rendered is not an action 
involving an open mutual account, and when the plaint- 
iff recovers less than $50 the defendant is entitled to 
costs.—Lockwood v. Hanson, 8. C. Oreg., Feb. 29, 1888; 17 
Pac. Rep. 575. 

48. Costs—Criminal Cases—Pleading. A complaint 
on a claim for costs in a criminal case, must aver the 
return of execution unsatisfied, or the proper authenti- 
cation by the judge, or a valid reason for his failure to 
authenticate it. and that the separate items and their 
nature with an affidavit of their truth were presented 
to the board of county commissioners.—First Nat. Bank 
v. Custer County, 8. C. Mont., Jan 27, 1888; 7 Pac. Rep. 551. 


49. CRIMINAL Law — Confessions—Impeachment. 
It is error to compel a defendant in a criminal case on 
cross-examination, in order to impeach him by show- 
ing his contradictory statements, to testify to state- 
ments made out of court, amounting to a confession of 
the crime, unless it is first shown that such confession 





























was voluntary.—People v. Yeaton, 8. C. Cal., March 29 
1888; 17 Pac. Rep. 544. 

50. CRIMINAL LAW—Homicide—Instruction. When 
the evidence shows that the defendant intended to do 
the killing, it is error to charge the jury that they may 
find the defendant guilty of a degree of murder in which 
the intent to kill is entirely wanting.— Ter. v. Fewel, 8. C. 
N. Mex., Feb. 23, 1888; 17 Pac. Rep. 569. 

51. CRIMINAL LAw—Larceny—Description of Property. 
When an information for larceny only describes 
the property stolen as national bank notes, United 
States treasury notes and United States silver certifi- 
cates, money of the amount and value of one thousand 
dollars, without any allegation of an inability to give a 
more specific description, it will be held insufficient on 
an objection reasonably made.—State v. Tilney, 8. C. 
Kan., March 10, 1888; 17 Pac. Rep. 606. 

52. CRIMINAL LAW—Larceny—Verdict. In criminal 
cases the court may receive a special verdict from the 
jury. One is guilty of larceny who imposes upon the 
cashier of a bank a note for $16 instead of a note for 
$1,600, which the bank had aright to demand.—Com. v. 
Eichelberger, 8. C. Penn., March 19, 1888; 13 Atl. Rep. 422. 

53. CRIMINAL PRACTICE — Indictment. A motion 
to quash an indictment for informality must specify the 
point complained of, and is made too late after the jury 
has been sworn.—Com. v. Schaffner, 8. J. C. Mass., April 
6, 1888; 16 N. E. Rep. 200; 6 N. Eng. Rep. 112. 

54. CusToOMs DuTIES — Eider Down Quilts.———Quilts 
composed of cotton and eider down, or silk and eider 
down, the eider down in each case being the component 
material of chief value, are dutiable at 20 per cent. ad 
valorem.—Hartranft v. Sheppard, U. 8. 8. C., April 2, 1888; 
88. C. Rep. 920. 

55. CUSTOMS DuTIES—Recovering Back—Protest. 
A verdict for the plaintiff, in an action to recover back 
an excess of customs duties paid, will be set aside anda 
new trial granted, in the absence of evidence of the 
entry of a protest in writing.—Bodart v. Schell, U. 8. C.C. 
(N, Y.), Jan. 18, 1888; 33 Fed. Rep. 825. 

56. CUSTOMS DUTIES—T wine. Linen thread, num- 
bered from 10 to 60, used by shoemakers, saddlers, etc., 
as well as by gill net makers, is subject to a duty of 40 
per cent. ad valorem.— American, etc. Co. v. Worthington, U. 
8. C. C. (Mass.), Jan. 31, 1888; 33 Fed. Rep. 826. 

57. DEEDS—Recording—Priority. A quitclaim deed 
recorded has the same priority over any unrecorded 
deed granted to a deed of bargain and sale, under 
Minnesota laws. A recorded deed from an assignee for 
the benefit of creditors, whose assignment covers all 
the property, the description of such property being 
omitted however, takes precedence in favor of a bona 
fide purchaser over a prior unrecorded deed made by 
the assignor.—Strong v. Lynn, 8. C. Minn., April 25, 1888; 
37 N. W. Rep. 448. 

58. DEED—Reservation — Railroad. When a rail- 
road grants land, reserving the right to take a right of 
way, another company, which owns much of the stock 
of the first and operates its only road, cannot appropri- 
ate a right of way over such land.—Carlson v. Duluth, etc. 
R. Co., 8. C. Minn., April 20, 1888; 37 N. W. Rep. 341. 

59. DivoRrcE—Sale of Community Property—Confirm- 
ation.. A sale of land made by a sheriff under a 
decree fér the sale of the community property of a 
husband and wife, to whom a divorce has been granted, 
is complete without confirmation.—Kimple v. Conway, 8. 
C. Cal., March 29, 1888; 17 Pac. Rep. 546. 

60. EASEMENT. Circumstances stated under which 
the right to use an alley p as an t appur- 
tenant to a lot on which a house is situated, and such 
easement is not lost by the removal of the house.—Zel 
v. First Universalist, etc. Co.,8.C. Penn., March 26, 1888; 
18 Atl. Rep. 447. 

61. EASEMENT—Creation. ‘Where a party erected 
a building upon land, and afterwards conveyed part of 
it by metes and bounds, and upon survey it appeared 
that part of the building stood upon the land so con- 
veyed, the original owner had no easement on the land 
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on which that part of the building so stood.— Reiners v. 
Young, N. Y. Ct. App., April 24, 1888; 16 N. E. Rep. 368. 

62. EJECTMENT—Contract. Where A sells land to 
B for $8,000, and B afterwards sells it to C for $8,000, and 
all the parties enter into an agreement by which C is to 
pay $8,000—$5,000 to B and $3,000 to A, and A afterwards 
proceeds against C and obtains an award for the bal- 
ance due to him: Held, that such award does not ex- 
tinguish B’s equitable title, but that he can maintain 
ejectment forthe land against A, who had obtained 
possession thereof.—McCullough v. Staver, 8. C. Penn., 
March 26, 1888; 13 Atl. Rep. 440. 

63. EJECTMENT—Parties — Defendant’s Grantor. 
In an action for possession of land and an accounting, 
where defendant had notice of plaintiff's claim when 
he purchased, he cannot demand that his grantors be 
made parties, he not being liable for the profits accru- 
ing prior to his deed without a contract to that effect.— 
Swift v. State L. Co.,8.C. Wis., April 17, 1888; 37 N. W. 
Rep. 441. 

64. EJECTMENT— Tax-titles — Payment. When a 
judgment is given for the plaintiff in ejectment against 
one holding a tax-title,a subsequent dismissal of the 
suit for not refunding within ninety days, the money 
paid by defendant with interest is error, when the 
record does not show that there was a finding that 
plaintiff was entitled to recover by reason of a defect 
orinsufficiency of a tax-deed.—Geizinger v. Beyl, 8. C. 
Wis., March 27, 1888; 37 N. W. Rep. 423. 

65. ELECTION—Ballot — Statute. Construction of 
Illinois statutes relative to elections and the number- 
ing and counting of ballots.—O’Hare v. Wilson, 8. C. Ill., 
March 28, 1888; 16 N. E. Rep. 256. 

66. EMINENT DoMaIN——Pleading — Demurrer. In 
an action against a railroad company for injuries to 
plaintiff's land, part of which was taken by eminent 
domain, a complaint is good on demurrer which alleges 
that part of the injuries was sustained after the plaint- 
iff became the owner of the land, although some of 
them took place before that time.— Terre Haute, etc. Co. 
v. McCoy, 8. C. Ind., March 1, 1888; 16 N. E. Rep. 895. 

67. Equiry—Fraud. Equity will set aside as null 
and void a deed procured by fraud.—Castle v. Kemp, 8. 
C. Ill., March 28, 1888; 16 N. E. Rep. 255. 

68. EVIDENCE—Declarations—Deceased Party. In 
Pennsylvania, the declarations of a deceased surveyor 
upon a resurvey as to his location of land warrants 
twenty-one years before and the identity of the bound- 
aries of the two surveys are admissible.—Clement v. 
Packer, U. 8. 8. C., March 19, 1888; 8 8. C. Rep. 907. 

69. EVIDENCE—Injuries—Declarations—Opinions. 
In a suit for personal injuries from a defective high- 
Way, complaints made by the injured person to his 
physician or others are admissible, and also the opin- 
ions of others, who frequently saw the injured person, 
as to any changes in his physical or mental condition 
after the injury.—Bridge v. Oshkosh, 8. C. Wis., March 27, 
1888 ; 37 N. W. Rep. 409. 

70. EVIDENCE—Res Gest — Trover. In trover, 
declarations of defendant, made in close connection 
with the acts constituting the illegal conversion, are 
admissible as part of the res geste.— Dunbar v. McGill, 8. 
C. Mich., April 13, 1888 ; 37 N. W. Rep. 285. , 

71. BxecuTors—Sale of Realty—Notice. A notice 
of a sale of realty by an administrator, which defines 
the place of sale only by the town, is sufficient. An ad- 
ministrator’s sale of realty, made nine days after the 
last publication of the notice, is void, under Minnesota 
law.—Hartley v. Coze, 8. C. Minn., April 27, 1888; 37 N. W. 
Rep. 449. 

72. ExEcuTORS—Services by Father — Claim. 
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father living with his son and having all his wants sup- 
plied, and being very aged, must make out a clear case 
of an agreement to pay him for his services before he 
can charge his son’s estate therefor.—Bostwick v. Bost- 
wick, 8. C. Wis., March 27, 1888; 37 N. W. Rep. 405. 

73, EXECUTORS AND ADMINISTRATORS—Probate Court 
—Sale.-——A probate co 


has power to order an ad- 





ministrator or executor to sell the real estate of the 
decedent, to require an accounting of the proceeds and 
pay them over to the parties entitled thereto by law or 
the will.—Corrington v. Corrington, 8. C. Ill., March 28, 
1888; 16 N. E. Rep. 252. 

74. FacTors—Consignment—Bill of Lading.——Where 
a shipper consigned goods to a party to whom he was 
previously indebted, and drew a draft against the pro- 
ceeds, which, with the bill of lading attached, was dis- 
counted by a bank, the consignee is obliged to pay the 
proceeds to the bank on the draft, and cannot apply 
them to the shipper’s previous indebtedness to him.— 
First, etc. Co. v. Batavia, etc. Co., N. Y. Ct. App., April 10, 
1888; 16 N. E. Rep. 317. 

75. FISHERIES—Criminal Practice. Construction 
of Maryland statutes relative tu fisheries, oyster beds, 
etc., and indictments under those laws.—Jones v. State, 
Md. Ct. App., March 16, 1888; 13 Atl. Rep. 381. 

76. FIXTURES — Landlord and Tenant. Where a 
tenant from year to year placed buildings and fixtures 
on the premises he occupied, and afterwards accepted 
a lease in which no right was reserved to him to re- 
move such building and fixtures, he abandoned the fix- 
tures and building to the landlord by the acceptance of 
the lease.—Carlin v. Ritter, Md. Ct. App., March 165, 1888; 
18 Atl. Rep. 370. 

77. FRAUDULENT CONVEYANCE. A conveyance by 
a mother to her daughters of all her land is fraudulent 
as to existing creditors of the mother, although she had 
given to her son notes sufficient to pay her debts, which 
he collected and squandered the proceeds.—Marmon v. 
Harwood, 8. C. Ill., March 28, 1888; 16 N. E. Rep. 236. 

78. FRAUDULENT CONVEYANCE—Creditors. ‘Where 
a woman about to marry conveved her land to her par- 
ents by deed, immediately recorded, and afterwards 
raised money by mortgage on the land: Held, that there 
was not sufficient evidence that the first deed was 
fraudulent as to subsequent creditors.— Todd v. Nelson, 
N. Y. Ct. App., April 24, 1888; 16 N. E. Rep. 360. 

79. FRAUDULENT CONVEYANCE — Sale — Husband and 
Wife.—— _ Where there has been a fraudulent convey- 
ance by husband and wife, which by legal proceeding 
has been set aside and a sale ordered, the purchaser at 
such sale does not acquire the inchoate right of the 
wife, which remains with her as if her husband was 
dead, provided that her interest was not ordered by the 
judgment to be sold, and provided that she was not a 
party to the proceeding which resulted in the sale.— 
Rupe v. Hadley, 8. C. Ind., Feb. 29, 1888; 16 N. E. Rep. 391. 

80. FRAUDS—Statute of—Memorandum—Realty. A 
written memorandum for the sale of land, made as 
shown on its face in this State, which describes the land 
only as northwest quarter of section 1, township 49, 
range 15, is a sufficient memorandum under the statute 
of frauds, since the court will take judicial notice of 
the governmental surveys in the State.— Quinn v. Cham- 
pagne, 8. C. Minn., April 27, 1888; 37 N. W. Rep. 451. 


81. FRauUDS—Statute of—Real Estate—Contracts. 
By oral agreement, A was to hunt up-lands, and B was 
to furnish the money to pay for them, and after a sale 
the profits arising were to be equally divided, there 
being no express agreement as to whose names should 
appear in the deeds as grantees: Held, that the con- 
tract is not within the statute of frauds.—Davis v. Ger- 
ber, 8. C. Mich., April 6, 1888; 37 N. W. Rep. 281. 

82. FRauDs—Statute of—Realty—Contract for Sale.—— 
A case where the correspondence made a sufficient 
contract for sale of realty under the statute of frauds. 
A description of the property as the Schoolcraft store 
was held to sufficiently describe the property.—Francis 
v. Barry, 8. C. Mich., April 13, 1888; 37 N. W. Rep. 353. 

83. GUARANTY — Consideration. A having dis- 
trained B’s cattle, released them under an agreement 
with C that C would pay him his damages if B did not: 
Held, that C could not claim there was no consideration 
for his agreement because of defects in A’s distraint 
proceedings.— Saxton v. McNair, 8. C. Wis., April 17, 1888; 
37 N. W. Rep. 439. 
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84. GUARDIAN AND WARD—Oflficial Bonds—Statute.—— 
Under the statutes of Indiana, any creditor of a ward is 
a proper relator in an action against a guardian on his 
bond.—State v. Fitch, 8. C. Ind., March 2, 1888; 16 N. E. 
Rep. 396. 

8. HABEAS CORPUS — Court Commissioner. A 
court commissioner having on habeas corpus determined 
the custody of an infant, the district judge cannot, upon 
reviewing a certified statement of the testimony, re- 
verse the decision, the same being reasonably justified 
and there being no assignable error. Consent cannot 
confer the jurisdiction.—State v. Bechdel, 8. C. Minn., 
April 16, 1888; 37 N. W. Rep. 338. 

86. HiGHWays—Surface Water. A land owner is 
not entitled to damages against a town because surface 
water percolates from the gutters draining the high- 
ways, which the town is bound to keep in repair, al- 
though such water may injure his land.—Kennison v. 
Beverly, 8. J. C. Mass., April 6, 1888; 16 N. E. Rep. 278; 6 
N. Eng. Rep. 133. 

87. HIiGHWAYS—Township. A township is liable in 
damages for the loss of a horse that took fright at a 
pile of lumber partly projecting into the highway and 
was killed in consequence thereof.— Township of Man- 
heinn v. Arnold, 8. C. Penn., March 26, 1888; 13 Atl. Rep. 
444. 











88. HOMESTEAD—Abandonment — Notice. Under 
Minnesota law, the owner may remove from his home 
stead for a period of six months, and his homestead 
rights are absolute during that period without his filing 
any notice.—Russell v. Speedy, 8. C. Minn., April 20, 1888; 
37 N. W. Rep. 340. 

89. HOMESTEAD—Conveyance— Wife. A bill of sale 
of a homestead not concurred in or signed by the wife, 
passes no title, under Dakota law.— Myrick v. Bill, 8. C. 
Dak., Feb. 24, 1888; 37 N. W. Rep. 369. 


90. HUSBAND AND WIFE—Her Property—Replevin.— 
In an actlon of replevin by a wife for property seized as 
belonging to her husband, testimony of the husband 
that he acted under her directions, and used her money 
in procuring the property, is admissible.—G@utsch v. Il- 
hargey, 8. C. Mich., April 13, 1888; 37 N. W. Rep. 303. 


91. INJUNCTION—Surface Water. Where one land 
owner, having ponds and sloughs upon his land, threat- 
ens to cut a ditch so as to cause the water to flow from 
his land on to that of his neighbor, he may be restrained 
from so doing by injunction.—Anderson v. Henderson, 8. 
C. Ill., March 28, 1888: 16 N. E. Rep. 2382. 

92. INJUNCTION—Townsbip. An injunction will not 
be granted to restrain a town from dividing the money 
in its treasury, unless it appears that the officers of the 
township intended to make such division.—McFadden v. 
Dresken, 8. J. C. Me., Feb. 1, 1888; 18 Atl. Rep. 275; 6N. 
Eng. Rep. 137. 

93. INSANITY—Criminal Inquest. When a prisoner 
is arraigned upon a criminal charge in Pennsylvania, 
and is believed to be insane, the court may order a jury 
to try the question whether he is insane or not, and if 
he is found to be insane, may commit him to close cus- 
tody for such time as he may remain insane.— Webber v. 
Com., 8. C. Penn., March 19, 1885; 13 Atl. Rep. 427. 


94. INSURANCE— Action for Penalty — Pleading. 
The petition in an action for the penalty provided by 
Wisconsin laws for not filing an annual statement with 
the commissioners of insurance, must allege that the 
non-resident insurance company was authorized to do 
business in the State, for the law applies only to such 
companies.—State v. Citizens’ Ins. Co., 8. C. Wis., March 
27, 1888; 37 N. W. Rep. 348. 


95. INSURANCE — Forfeiture —W aiver — Estoppel. 
The acceptance by an insurance company of 
payment of a premium note after the commencement 
of an action on the policy, the company having refused 
to pay the loss because of an alleged breach of the war- 
ranties in the application, does not estop the company, 
nor is it a waiver of the alleged forfeiture.—Shimp v. 
Cedar, etc. Co., 8. C. Ill., March 28, 1888; 16 N. E. Rep. 229. 


























96. INSURANCE—Ownership—Knowledge of Agent.—— 
The insurance agent applied to a German, unfamiliar 
with business matters, to insure his property, and was 
referred to his tenant, who signed the application, and 
the policy stated that if any other person had an inter- 
est in the property it must be represented. The tenant 
owned the personal property, which was included in 
the policy, of which fact the agent was aware. After 
loss the company, with knowledge of the facts, did not 
offer to return the premium. Held, that the plaintiff 
was entitled to recover to the extent of his interest.— 
Diebold v. Phenix Ins. Co., U. 8. C.C. (Kan.), Jan, 25, 1888; 
33 Fed. Rep. 807. 


97. INTERNAL REVENUE — Illicit Distilling — Working. 
One who merely erects a shantee, in which an 
illicit still is placed, is not liable under the provisions of 
Rev. Stat. U. S., § 3279.—U. S. v. Burgess, U. 8. D. C. 
(8. Car.), Feb. 1, 1888; 38 Fed Rep. 833. 


98. INTERNAL REVENUE — Special License — Retailing. 
One who has a special license to retail liquor at his 
distillery, may fill the orders received there and then 
deliver them, but cannot carry the liquor around the 
country in bulk, and draw it from barrels and deliver it 
in small quantities to fill orders received at the distil- 
lery.—U. S. v. Durham, U. 8. D. C. (8. Car.), Feb., 1888; 
33 Fed. Rep. 834. 


99. INTERNAL REVENUE — Taxing Railroads. The 
taxation of the interest on railroad bonds as part of the 
corporate earnings under the act of July 14, 1870, applies 
only to interest actually paid, not to interest merely 
payable.—U. S. v. Louisville ¢ W. R. R., U. 8. 0. C. (Ky.), 
Jan, 24, 1888; 33 Fed. Rep. 829. 


100. INTOXICATING LiIQuoORS—Action Against Sellers. 
The Michigan law, that every wife, child, parent, 
guardian, husband, or other person injured thereby, 
may have aright of action against persons selling in- 
toxicating liquors, does not limit the right of action to 
the persons named.—Flower v. Witkovsky, 8. C. Mich., 
April 13, 1888; 37 N. W. Rep. 364. 


101. INTOXICATING LiQuoRS—Change of Venue. 
A county is not a party to an action brought by the 
State on arecognizance in a proceeding for violating 
the prohibitory liquor law, within the meaning of the 
law relative to changes of venue.—State v. Stewart, 8. OC. 
Iowa, March 12, 1888; 37 N. W. Rep. 400. 

102. INTOXICATING LIQUORS — License—Constitutional 
Law. It is no defense to an action for maintaining 
a nuisance by keeping a place for the sale of intoxicat- 
ing liquors, that such sales were under a license ob- 
tained before the act forbidding such sales was enacted. 
—State v. Mallenhof, 8. C. lowa, March 12, 1888; 37 N. W. 
Rep. 329. 


108. INTOXICATING LIQUORS — Permit — Return. It 
is no defense in a suit against one selling liquor under 
a permit for making a false return of such sales, that 
the return was false through mistake, under Iowa law. 
—‘State v. Chamberlin, 8. C. lowa, March 12, 1888; 37 N. W. 
Rep. 326. 

104. INTOXICATING LIQUORS—Prosecutions—Attorney’s 
Fee. An attorney selected to prosecute an informa- 
tion for selling intoxicating liquors, is entitled to a fee 
of only five dollars regardless of the number of counts 
therein.—Schulte v. Keokuk County, 8. C. lowa, March 12, 
1888; 37 N. W. Rep. 376, 

105. INTOXICATING LIQUORS—Search and Seizure. 
Libels on intoxicating liquors seized on warrants of 
search and seizure constitute different procedures from 
the warrants themselves, but must be filed with the 
same gistrate who i d the warrants.—Statev. In- 
toxicating Liquors, 8. J. C. Me., Jan. 27, 1888; 18 Atl. Rep. 
408; 6 N. Eng. Rep. 135. 

106. JUDGMENT.——A title once passed upon, although 
in a suit between different parties, will not be again 
passed upon if the same precise questions are presented 
and no allegation be made that the former judgment 
was erroneous.—Xolb v. Swann, Md. Ct. App., March 15, 
1888; 13 Atl. Rep. 379. 
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107. JUDGMENT — Demurrer — Effect. A judgment 
on demurrer, when the party fails to amend, is as 
effectual as a judgment on the facts.—Carlin v. Brackett, 
S. C. Minn., April 20, 1888; 37 N. W. Rep. 342. 

108. JURISDICTION — Trial Courts — Process — Setting 
Aside. The Supreme Court of New Jersey has juris- 
diction to set aside and annul in proper cases, levies 
and sales made by officers under process issued from 
such courts. What causes will justify such setting 
aside.— Voorhis v. Terhune, N. J. Ct. Err. & App., March 
10, 1888; 13 Atl. Rep. 391. 

109. JUSTICE OF THE PEACE—Appeal — Filing Trans- 
cript. Under Nebraska law in 1886, the party ap- 
pealing from the judgment of a justice of the peace 
may file the transcript in the district court within 30 
days from the rendition of the judgment, and until the 
second day of the next term of that court after the 30 
days.—Johnson v. Van Cleve, 8. C. Neb., March 7, 1888; 37 
N. W. Rep. 320. 

110. JUSTICE OF THE PEACE — Jurisdiction — Title to 
Realty. When plaintiff, in an action for the conver- 
sion of timber, alleges the title to the land, on which 
the timber was cut, to be in another, who licensed him 
to cut the timber, all of which defendant denies and 
asserts title in himself, a justice of the peace has no 
jurisdiction of the case.—Huddleston v. Johnson, 8. C. 
Wis., March 27, 1888; 37 N. W. Rep. 407. 

lll. JUSTICE OF THE PEACE — New Trial. In 
Nebraska, a justice of the peace can only grant a new 
trial for fraud, partiality or undue means.—State v. King, 
8. C. Neb., March 8, 1888; 87 N. W. Rep. 310. 

112. LANDLORD AND TENANT—Warranty. A land- 
lord does not warrant to the tenant that the premises 
demised are suitable for the uses which the tenant 
designs to make of them, such unfitness is no defense 
to an action for rent, unless there has been a false rep- 
resentation made by the landlord.—Murray v. Albertson, 
N. J. Ct. Err. & App., March 10, 1888; 13 Atl. Rep. 394. 

113. LIBEL AND SLANDER—Keputation—Evidence. 
In an action for slander, though the plaintiff's reputa- 
tion has been pleaded in mitigation, it is, under Iowa 
law, improper cross-examination to ask plaintiff’s wit- 
nesses concerning her reputation for chastity, they not 
having testified thereto on the direct-examination.— 
Hanners v. McClelland, 8. C. Iowa, March 12, 1888; 37 N. 
W. Rep. 389. 

114. LIMITATIONS—Negligence—Statute. Under the 
statute of New York, actions for personal injuries by 
negligence must be brought within three years. An in- 
jury suffered by a passenger passing on a platform of a 
car and caused by the negligence of the conductor, is 
an injury of that character and an action must be 
brought within three years.— Webber v. Herkimer, etc. Co., 
N. Y. Ct. App., April 17, 1888; 16 N. E. Rep. 358. 

115. MALICIOUS PROSECUTION — Advice of Counsel — 
Appeal.—wWhen it does not appear by the preponder- 
ance of evidence that the defendant fairly and fully 
stated the facts to his counsel, and was advised by his 
counsel to prosecute tne plaintiff criminally, and that 
he afterwards prosecuted him in good faith, a judgment 
for plaintiff, in an action for malicious prosecution, will 
not be set aside as not sustained by the evidence.— 
Manning v. Finn, 8. C. Neb., March 7, 1888; 37 N. W. Rep. 
314. 

116. MANDAMUS—Railroads—Relocation. An action 
to compel a railroad to relocate its road through a city, 
where it had formerly run and for which bonds had 
been issued on that condition, brought by voters and 
tax-payers, must show that the general public has been 
injured by the change.—Crane v. Chicago, etc. R. Co.,8.C. 
Iowa, March 12, 1888; 37 N. W. Rep. 397. 

117. MARRIAGE — Consideration. 
































The resumption 


ofthe marriage relation after a separation, is not a 
consideration which will support a contract for the 
payment of money by the husband to the wife.— Merrill 
v. Peaslee, 8. J. C. Mass., March 30, 1888; 16 N. E. Rep. 271; 
6 N. Eng. Rep. 120. 

118. MARRIAGE—Insanity — Notice.———In an action, 





under Iowa law, by a party to a marriage to recover 
compensation because the marriage is a nullity owing 
to the other’s insanity, the plaintiff was not chargeable 
with notice of the other’s insanity, because proceedings 
had been commenced for the appointment of a guardian 
of his property and a temporary guardian appointed.— 
Barber v. Barber, 8. C. Iowa, March 12, 1888; 37 N. W. Rep. 
381. 

119. MASTER AND SERVANT—Defective Road-bed. 
The plaintiff, a civil engineer, was in the employ of a 
railroad in charge of laying trackonanewroad. While 
going to the front the train was derailed and he was in- 
jured. The train was running at a high rate of speed 
and the road was soft and spongy. The fact that plaint- 
iff had assumed the risks of riding over a new road as 
contemplated in his employment could not defeat his 
right of recovery for defendant’s negligence'—Meloy v. 
Chicago, etc. R. Co., 8. C. lowa, March 12, 1888; 37 N. W. 
Rep. 335. 

120. MASTER AND SERVANT—Negligence— Fellow-serv- 
ant. An engineer’s death was caused by the negli- 
gence of aswitchmanin leaving a switch open: Held, 
that the two were fellow-servants.—Naylor v. New York, 
etc. R. Co., U. 8. C. C. (N. Y.), Jan. 21, 1888; 33 Fed. Rep. 
801. 

12]. MECHANIC’S LIEN — Subcontractor — Notice to 
Owner. A complaint on a mechanic’s lien by a sub- 
contractor which does not state that the owner was 
notified at the time ofthe value of the articles he was 
about to furnish, specifying a sum approximating their 
value, will not, under Montana law, suppoit a judg- 
ment.— Whiteside v. Lebscher, 8. C. Mont., Jan. 28, 1888; 17 
Pac. Rep. 548. 

122. MINES —License — Tenants in Common. A 
license by one tenant in common to prosecute mining 
will not bind a dissenting tenant, notwithstandidg Rev. 
Stat. Wis. § 1647.— Tipping v. Robbins, 8. C. Wis., April 17, 
1888; 37 N. W. Rep. 427. 

123. MinES—Location—Marking. The stakes to a 
location 300 feet wide and 600 feet long were set within 
the statutory limit, but outside the claim: Held, a suffi- 
cient marking.— West Granite, etc. Co. v. Granite, etc. Co., 
8. C. Mont., Jan. 16, 1888; 17 Pac. Rep. 547. 

124. MINES—Mortgage—Mechanic’s Lien. A mort- 
gage of a mine, recorded before work thereon is con- 
tracted for or commenced, takes precedence of a lien 
for such work, under Colorado law.—Folsom v. Cragen, 
8. C. Colo., March 16, 1888; 17 Pac. Rep. 515. 


125. MORTGAGE—Tenancy by the Curtesy — Husband 
and Wife. Where a married woman holds a mort- 
gage on lands which her husband holds as tenant by 
the curtesy under his former marriage, she is entitled 
to interest on the mortgage debt as against her hus- 
band, whose duty it is to pay such interest and to pay- 
ment of the principal under the terms of the mortgage, 
as against her husband and the remainderman.— Martin 
v. Martin, 8. J. C. Mass., April 6, 1888; 16 N. E. Rep. 413; 
6 N. Eng. Rep. 131. 

126. MUNICIPAL CORPORATIONS — Council — Compro- 
mise—Appeal. The counsel of a municipal corpora- 
tion does not exceed his powers by accepting, in proper 
cases, one-half of a judgment rendered in favor of a 
corporation by way of compromise, provided the ar- 
rangement is made before the expiration of the time of 
appeal.—Agnew v. Brall, 8. C. Tll., March 28, 1888; 16 N. E. 
Rep. 230. 

127, MUNICIPAL CORPORATIONS — Ordinances — Misde- 
meanors. An ordinance that cabs shull stand on 
certain parts of certain streets, and that any violation 
of the ordinance shall be a misdemeanor, does’ not 
make a person standing a cab elsewhere guilty of a 
misdemeanor.—City of Helene v. Gray, 8. C. Mont., Jan. 
28, 1888; 17 Pac. Rep. 564. 

128. MUNICIPAL CORPORATIONS — Negligence. A 
municipal corporation is liable for damages caused by 
an excavation in the street of which it had or ought to 
have had notice.— Turner v. City of Newburgh, NX. Y. Ct. 
App., April 10, 1888; 16 N. E. Rep. 344. 
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129. MUNICIPAL CORPORATIONS—Negligence—Streets.— 
Circumstances stated under which a city is not liable as 
for negligence because of the explosion of gas under a 
street caused by the proximity of gas pipes to certain 
steam pipes.—AHunt v. City of New York, N. Y. Ct. App., 
April 10, 1888; 16 N. E. Rep. 320. 

130. MUNICIPAL CORPORATIONS— License. Where 
the charter of a city authorizes its corporation to regu- 
late the sale of meat and to promote the health of the 
community, such city may require licenses to be taken 
out and paid for by the vendors of meat.—Kinsley v. City 
of Chicago, 8. C. Ill., March 28, 1888; 16 N. E. Rep. 260. 

131. MUNICIPAL CORPORATIONS—Streets. A munic- 
ipal corporation is liable for failure to keep in repair a 
sidewalk maintained by it within its limits, although 
such sidewalk is not within the limits of the public 
highway.— Village of Mansfield v. Moore, S.C. Ill., March 
28, 1888; 16 N. E. Rep. 246. 

132. MUNICIPAL CORPORATIONS—Taxation—Streets.— 
It is no defense to the collection of taxes for street im- 
provements that the contractor failed to perform the 
work within the stipulated time.—City of Baltimore v. 
Raymo, Md, Ct. App., March 15, 1888; 13 Atl. Rep. 383. 

133. NaME—Description. A person must be de- 
scribed by his first name, his middle name or the initial 
thereof and his surname. The middle name or initial is 
part of the name.—Parker v. Parker, 8. J.C. Mass., March 
3, 1888; 16 N. E. Rep. 902; 6 N. Eng. Rep. 114. 

134. NEGLIGENCE—Contributory—Railroad Crossing.— 
When a person attempt to cross a railroad within forty 
feet of the engine, without stopping to look or listen, 
the view being unobstructed, knowing also that a train 
is due there then, he is guilty of contributory negli- 
gence, and there can be no recovery for injuries then 
received.—Schilling v. Chicago, etc. R. Co., 8. C. Wis., 
March 27, 1888; 37 N. W. Rep. 414. 

135. NEGOTIABLE PAPER—Indorser — Notice. An 
indorser will not be held on his indorsement of a note, 
unless he has notice of its dishonor. Due diligence must 
be used to give such notice.—Hart v. McLellan, 8. J. C. 
Me., Jan. 27, 1888; 18 Atl. Rep. 272; 6 N. Eng. Rep. 138. 

136. NUISANCE — Abatement — Injunction. If the 
thing sought to be enjoined is in itself prima facie a 
nuisance, the court will give its aid to stay irreparable 
mischief, but where it may be so only by circumstances 
the court will refuse to interfere till a hearing on the 
proofs or until the matter has been tried at law. A 
livery stable adjoining a dwelling house in a city is not 
prima facie a nuisance.—Shivery v. Streeper, 8S. C. Fla., 
March 8, 1888; 3 South. Rep. 865. 

137. OFFICE AND OFFICERS—Vacancy. Where the 
governor of a State is authorized by law to fill vacancies 
in certain offices, that power does not enable him to 
decide absolutely that such vacancies exist. That ques- 
tion must be settled by the court,—State v. Harrison, 8. 
C. Ind., Feb. 28, 1888; 16 N. E. Rep. 384. 

138. PARTIES — Nuisance — Restraining. Parties 
owning adjoining lots on a street may join in an action 
to restrain the building of a street railroad without au- 
thority, which, when built, will obstruct the use of their 
lots.— Atchison St. R. Co. v. Nave, 8. C. Kan., March 10, 
1888 ; 17 Pac. Rep. 587. 

139. PARTNERSHIP — Accounting — Settlement. A 
partner may require an accounting and settlement from 
his copartner who had charge of the funds, and an ac- 
count rendered by the latter containing only seven 
items in a five years’ court of business, is no bar to the 
right to demand an accounting.— Martin v. Smith, N. J. 
Ct. Chan., March 29, 1888; 13 Atl. Rep. 398. 

140. PARTNERSHIP — Insolvency. A surviving in- 
solvent partner of an insolvent firm has a right like 
other surviving partners to make a general assignment. 
— Williams v. Whedon, N. Y. Ct. App., April 24, 1888; 16 N. 
E. Rep. 365. 

141. PARTNERSHIP—Parties. Where the interest of 
a partner in certain property of the partnership has 
been sold in satisfaction of his individual debt, he is a 
necessary party to an action by the purchaser of such 



































interest against the partners for an accounting and 
settlement.—Gerard v. Bates, 8. C. Iil., March 28, 1888; 16 
N. E. Rep. 258. 

142. PATENTS — Anticipation — Heel Plates. The 
Pyke English patent is an anticipation of patent 296,623, 
to Frederick Richardson, for securing heel plates to 
rubber shoes as the latter should be construed.—Hunt- 
ington v. Hartford, etc. Co., U. 8. C. C. (Conn.), Feb. 9, 
1888 ; 33 Fed. Rep. 838. 


143. PATENTS—Combination—Damages. When the 
value of a patent consists of a new combination of old 
elements, in the award of damages for infringement it 
is not proper to deduct therefrom the value of such 
prior machines.—Fijield v. Whittemore, U. 8. C. C. (Mass.), 
Feb. 6, 1888; 33 Fed. Rep. 835. 


144. PATENTS — Spindles — Reissue. A device in 
spindles bearings, which consists of a yielding step and 
rigid bolster bearing, securing a lateral motion, in- 
fringes patent 10,288, which differs only in having a rigid 
step. When a patent is reissued with enlarged claims, 
and a recond reissue is taken to correct an errorin the 
first, the patentee does not forfeit his right to claim his 
original invention.—Sawyer S. Co. v. Eureka S. Co., U. 8. 
C. C. (Mass.), Feb. 7, 1888; 33 Fed. Rep. 836. 


145. PATENTS—Transoms — Injunction — Reissue. 
The reissue of a patent, which is merely an expansion 
of the original claim, made eight years after the original 
grant, is invalid, when no excuse is made for the delay. 
Patent 136,801, reissue 9,307, to John F. Wollensak, for im- 
provement in transoms, is of such doubtful patenta- 
bility tbat a preliminary injunction will be denied. De- 
fendant’s devise for lifting transoms infringes patent 
191,088, to John F. Wollensak. A lifter of a transom 
having a plate not slotted at both ends, is not an in- 
fringement of patent 196,851, to John F. Wollensak.— 
Wollensak v. Sargent, U. 8.C. C. (Conn.), Feb. 20, 1888; 83 
Fed. Rep. 840. 


146. PAYMENT. To constitute a payment by a 
surety of the note of its principal, such payment being 
made by the delivery of another note, it must appear 
that such note was accepted as payment of the first.— 
Petejish v. Watkins, 8. C. Ill., March 28, 1888; 16 N. E. Rep. 
248. 

147. PAYMENT — Forged Securities — Recovery. A 
borrowed money from B on a forged mortgage, and then 
borrowed on a second forged mortgage money from C, 
and by agreement C, with a part of such money, paid 
off B’s debt. B and C were ignorant that the mortgages 
were forged: Held, that C could not recover from B such 
payment.— Walker v. Conant, 8. C. Mich., April 13, 1888 ; 37 
N. W. Rep. 292. 


148, PLEADING—Demurrer.——If any one of the counts 
in a declaration is good and independent of the bad 
counts, it is held good upon demurrer. —Pearce v. 
Watkins, Md. Ct. App., March 15, 1888; 13 Atl. Rep. 376. 


149. PLEADINGS — Demurrer Ore Tenus. When a 
demurrer to the complaint is first presented ore tenus at 
the trial, the court may allow a greater latitude of pre- 
sumption in construing the pleadings than if the de- 
murrer had been presented before trial. —Stutsman 
County v. Mansfield, 8. C, Dak., Feb. 20, 1888; 37 N. W. Rep. 
304. 

150. PLEADING—Mines—Citizenship. In an action 
for trespass on a mining claim, where the legal title to 
the ground is in the United States, and the right to the 
possession is made an issue, the plaintiff must allege 
and prove that he is a citizen of the United States, or 
has declared his intention to become such.—Bohanon v. 
Howe, 8. G. Idaho, March 7, 1888; 17 Pac. Rep. 583. 


151. PLEADINGS—New Matter—Reply. Plaintiff, in 
a suit on a policy of insurance on two mules, alleged 
that their deaths were not due to any fault on his part, 
and defendant answered that their deaths were due to 
their being overworked by plaintiff. Judgment was 
rendered for plaintiff, the cause being submitted on the 
petition and answer: Held,thatthe judgment will be 
reversed with leave to the plaintiff to file a reply.— 
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Western, etc. Co. v. Timm, 8. C. Neb., March 7, 1888; 37 N. 
W. Rep. 308. 

152. PLEADING—Proof—Subscription Paper. In an 
action to recover on a subscription paper the declara- 
tion set out the paper literally: Held, that the objection 
to the reading of the subscription list in evidence was 
properly overruled.—Miller v. Preston, 8. C. N. Mex., 
January Term, 1888; 17 Pac. Rep. 565. 

158, PLEADING—Set-off — Notice. In assumpsit for 
the balance due for constructing a building, defendant 
pleaded recoupment, but the notice failed to specify the 
breaches of contract complained of, or to inform plaint- 
iff of the nature or extent of damages claimed: Held, 
that the notice was too general to authorize the admis - 
sion of evidence as to the damages claimed thereunder. 
— Watkins v. Ford,8. C. Mich., April 13, 1888; 37 N. W. 
Rep. 300. 

154. PooR Laws — Pauper — Settlement. Supplies 
furnished a soldier are not pauper supplies if they re- 
lieve distress occasioned by his service, such supplies 
will not operate to prevent his obtaining a pauper settle- 
ment.— Augusta v. Mercer, 8. J. C. Me., Jan. 28, 1888; 13 
Atl. Rep. 401: 6 N. Eng. Rep. 143. 

155. PRACTICE—Jury—Facts. When the facts are 
in dispute upon the evidence, or the opinions of experts 
upon a given state of facts materially differ, the jury 
must decide.— Bennison v. Walbanh, 8. C. Minn., April 25, 
1888; 37 N. W. Rep. 447. 

156. PRACTICE—New Trial—Evidence. A new trial 
will not be granted when the jury rendered their verdict 
upon the uncontradicted evidence of respectable men. 
—Doyle v. Maine, etc. Co., 8. J. C. Me., Feb. 1, 1888; 13 Atl. 
Rep. 275; 6 N. Eng. Rep. 138. 

157. PRACTICE — New Trial — Newly-discovered Evi- 
dence. A new trial will not be granted for newly- 
discovered eviderce, which is merely cumulative.— 
McCormick v. Central R. Co.,8.C. Cal., April 17, 1888; 17 
Pac. Rep. 542. 

158. PRACTICE—Verdict — Inconsistent Findings. 
When a jury makes numerous special findings, which 
are inconsistent with each other, and some of them 
with the general verdict, the court should grant a new 
trial.—St. Louis, etc. R. Co. v. Shoemaker, 8.C. Kan., March 
10, 1888; 17 Pac. Rep. 584. 


159. PRINCIPAL AND SURETY—Joint Obligation — Stat- 
ute. Under the statute of Illinois, the sureties on a 
joint note will be released if the holder fails to present, 
within two years after the death of the principal, the 
note for allowance out of his estate. But if, when so 
presented, the note is only partially paid by the estate, 
the sureties are liable for the balance. The holder of a 
note which has never been presented for allowance 
cannot recover against the sureties. —Huddleston v. 
Francis, 8. C. Ill., March 28, 1888; 16 N. E. Rep. 243. 

160. PROMISSORY NOTE—Indorsement—Guaranty. 
The holder of a promissory note cannot sue in his own 
name on such note, unless it has been indorsed to him. 
If he transfers the note, guarantees its payment and 
has to pay it himself, he cannot recover the amount 
from the maker.—Marsh v. Hayford, 8. J.C. Me., Jan. 27, 
1888; 13 Atl. Rep. 271; 6 N. Eng. Rep. 136. 

161. PUBLIC Lanps — Boundaries — Monuments. 
When congress has confirmed a private grant of land, 
and the land has been officially surveyed and approved, 
the survey lines and monuments on the ground prevail 
over paper descriptions in the patent or in plats made 
from the survey.— Sanborn v. Vance, 8. C. Mich., April 6, 
1888; 87 N. W. Rep. 273. 

162. PUBLIC Lanps—Mexican Grants—Authentication 
of Documents. A case relative to proof Of conces 
sion of lands by the Mexican government and of deeds 
and powers of attorney then executed, the land now 
being in the State of Texas.— Williams v. Conger, U. 8. 8. 
C., April 2, 1888; 8 8. C. Rep. 933. 

163. PUBLIC Lanps—Mortgage—After Acquired Title. 
‘When a preemptor of public lands mortgages his 
interest, and afterwards commutes his interest and ob- 
tains a patent therefor, such title inures to the benefit 









































of the mortgagee.—Spies v. Newberg, 8. C. Wis., March 27, 
1888; 37 N. W. Rep. 417. 

164. RAILROADS — Negligence — Contributory Negli- 
gence. Circumstances stated under which it was 
held to be a question for the jury, whether the plaintiff 
was guilty of contributory negligence in attempting to 
board a train.— Baltimore, etc. R. Co. v. Kane, Md. Ct. App., 
April 12, 1888; 13 Atl. Rep. 387. 

165. RAILROAD COMPANIES — Judgment — Successive 
Actions. The judgment against a railroad company 
for damages suffered by reason of the negligent con- 
struction of a bridge, is no bar toan action for injuries 
suffered in consequence of the continuance of the 
bridge.— Chicago, etc. Co. v. Schaffer,8. C. Ill., March 28, 
1888; 16 N. E. Rep. 239. 

166. REFERENCE—Keport — Presumption. Where, 
in a reference, the evidence is so conflicting that to 
ascertain the real facts some evidence must be rejected, 
the finding of a master should be as conclusive as the 
verdict of a jury, unless plain error is established.— 
Missouri R. Co. v. Texas, etc. R. Co.,U. 8. C. C. (La.), Jan- 
uary, 1888; 33 Fed. Rep. 803. 

167. REFERENCE—When Ordered. An action fora 
balance due on a contract and for work and materials, 
when it is alleged that the arbitrator selected by the 
parties defrauded the plaintiff out of that amount, may 
be referred, under Wisconsin laws, when along account 
must be examined.—Littlejohn v. Wisconsin University, S. 
C. Wis., March 27, 1888; 39 N. W. Rep. 346. 


168. REPLEVIN—Bond.——Construction of Illinois stat- 
ute relative to the action of replevin, no recovery can 
be had in an action on a bond conditioned to prosecute 
the suit with effect, unless judgment has been rendered 
ordering a return of the property.— Vinyard v. Barnes, 8. 
C. Ill., March 28, 1888; 16 N. E. Rep. 254. 


169. REPLEVIN — General Issue — Justification. 
Where, in an action of replevin, the plaintiff claims the 
right to the immediate possession of the property, the 
defendant may plead in justification that he, as an 
officer, had seized the property as that of the person 
from whom the plaintiff had obtained it, and that the 
transfer to the plaintiff had been in fraud of creditors.— 
Bailey v. Swain, 8. C. Ohio, March 27, 1888; 16 N. E. Rep. 
370. : 

170. REPLEVIN—Possession by Defendant.——Replevin 
will not lie against a constable, who, though entitled to 
the possession of the property under the judgment in a 
former replevin suit, refused to receive it and never had 
actual possession, though the sheriff left it for him on 
the premises of a third party, and so notified him by a 
letter left at his house for him.—McHugh v. Robinson, 8. 
C. Wis., April 17, 1888; 37 N. W. Rep. 426. 


171. RES ADJUDICATA—Judgment—Cause Removed to 
Federal Court. A judgment of a federal court 
against the plaintiff in a cause removed thereto, where 
the court had no jurisdiction as to one defendant, 
though it retained him and decided that it had jurisdic - 
tion as to the other defendants, is res adjudicata as to 
the matters litigated in a new suit between the plaintiff 
and such defendants.—Goodnow v. Burrows, 8. C. Iowa, 
March 12, 1888; 37 N. W. Rep. 322. 


172. SALE—Implied Warranty.- In a written con- 
tract for the sale of timber, where the vendee relies 
upon information from his own agents, and does not 
secure an express warranty as to the amount of the 
timber of the quality sold, no warranty will be implied, 
though through unsoundness the yield is far less than 
was expected.— Nester v. Michigan, etc. Co., 8. C. Mich., 
April 13, 1888; 37 N. W. Rep. 278. 


173. SALE—Passing Title—Delivery. 


























A contracted 


for certain logs, agreeing to give indorsed paper in 
payment or cash. He scaled the logs and bargained 
them to B, who was to have them as delivered on the 
cars. Before delivery and before giving the indorsed 
paper the logs burned up: Held, that whether the title 
had passed to A was a question for the jury.— Toohey v. 
Blummer, 8. C. Mich., April 13, 1888; 87 N. W. Rep. 297. 
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174. SALE—Weight—Evidence. Where ochre had 
been sold by the ton, and the purchaser agreed to pre- 
pare it for market, and in doing so refloated it, thereby 
increasing the weight: Held, that evidence was admiss- 
ible to show what was the real weight of the ochre.— 
Long v. Regen, 8. C. Penn., March 26, 1888 ; 13 Atl. Rep. 442. 

1%. SALE—Written Warranty—Parol Evidence. A 
written contract for the sale of a furnace contained a 
warranty that it would work successfully and as well as 
any other furnace: Held, that an additional warranty 
could not be established by parol.— Warbasse v. Card, 8. 
C. Iowa, March 12, 1888; 37 N. W. Rep. 383. 

176. SHIPPING—Charter Party—Northern Passage.—— 
The term northern passage, incorporated in a charter 
party in a voyage from Sicily to Boston, means acourse 
from Gibraltar north of the Azores, if possible; if not, 
just south of the islands, thence to the southern point 
or tail of the Great Banks, and then direct to port.— The 
John H. Pearson, U.S.C. C. (Mass.), Jan. 18, 1888; 33 Fed. 
Rep. 845. 

177. SOCIETIES—Religious — Action by Trustees. 
Where a corporation divided, the trustees of one por- 
tion appointed to collect debts are the proper parties 
to sue on a bond given by the other portion for the 
payment to the first portion of their share of the prop- 
erty.—Arts v. Guthrie, 8. C. lowa, March 12, 1888; 37 N. W. 
Rep. 395. 

178. SPECIFIC PERFORMANCE—Action — Consideration. 
Circumstances stated under which a decree will 
not be granted for specific performance of a contract to 
convey lands in consideration of a homestead to be ob- 
tained on government land.— Dulin v. Prince, 8. C. IIL, 
March 28, 1888; 16 N. E. Rep. 242. 

179. STATE—State Officers — Contract — Statutes. 
Construction of the statutes of Illinois relative to the 
building of a new State house and the contracts to be 
made therefor.—Littler v. Jayne, 8. C. Lll., March 28, 1888; 
16 N. E. Rep. 374. 

180. SURFACE WATER. One who, in the ordinary 
course of farming, causes surface water to flow on the 
land of his neighbor with greater velocity, but without 
any material increase of volume, commits no wrong.— 
Peck v. Goodberlett, N. Y. Ct. App., April 10, 1888; 16 N. E. 
Rep. 350. 

181. TAXATION—Board of Equalization—Bridges. 
A tax-payer aggrieved by over assessment must apply 
for redress to the township board of equalization. Rail- 
way bridges over the Mississippi or Missouri rivers are 
assessable by the township assessor.—Missouri, etc. R. 
Co. v. Harrison Co.,8.C. Iowa, March 12, 1888; 37 N. W. 
Rep. 372. 

182. TAXATION — Notice — Redemption. A joint 
owner of land, residing upon it as housekeeper for his 
brother, claiming no control over or interest in it by 
reason of such residence, is not in such possession as 
to entitle her to notice of the expiration of the time for 
redemption under a tax-certificate, under Iowa law.— 
Rowland v. Brown, 8. C. lowa, March 12, 1888; 37 N. W. 
Rep. 403. 

183. TAXATION—Tax-deed — Cancelation. In New 
York, where a tax-deed is found to be void the comp- 
troller must cancel the deed and refund the money to 
the purchaser, but if the purchaser has conveyed away 
the land by mortgage with general warranty the money 
must be refunded to the mortgagee.—People v. Chapin, 
N. Y. Ct. App., April 10, 1888; 16 N. E. Rep. 331. 

184. TAXATION — Redemption — Notice — Statute. 
Construction of Illinois statutes relative to giving notice 
of the redemption of land sold for taxes and the proper 
affidavits to be made in such proceedings.—Stillwell v. 
Brammell, 8. C. Ul., March 28, 1888; 16 N. E. Rep. 226. 

185. TAXATION — Payment — Recovery. When the 
title to land is in dispute, and one of the claimants pays 
the taxes, and the title is subsequently established in 
the other claimant, the latter must refund the money 
so paid with 6 per cent. interest.—Goodnow v. Burrows, 
8. C. Iowa, March 12, 1888; 37 N. W. Rep. 326. 

186. TAXATION—School Lands — Foreclosure. 
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surety on a note given for the purchase of school lands, 
secured by mortgage thereon, against whom judgment 
has been rendered, purchase the land at foreclosure, he 
acquires the title free from any lien of a purchaser at a 
tax-sale, under Iowa laws.—La Rue v. King, 8. OC. Iowa, 
March 12, 1888; 37 N. W. Rep. 374. 

187. TAXATION--Taxes — Invalid Tax-deed—Recovery. 
In an action to quiet title against the holder of a 
tax- deed valid on its face, who had in good faith paid 
the taxes for fifteen years,the deed was declared in- 
valid: Held, that the owner should refund the amount 
paid with interest, and that amount should be declared 
a lien against the land.—Buck v. Holt, 8. C. Iowa, Mareh 
12, 1888; 37 N. W. Rep. 377. 

188. TROVER — Conversion. One who permits a 
house to be erected on his lot which he knows has been 
wrongfully removed from the lot of another, is liable 
for the value of the house to the owner thereof.— 
Johnson v. Lindstrom, 8. C. Ind., March 3, 1888; 16 N. E. 
Rep. 400. 

189. TROVER AND CONVERSION—Sheriff — Attachment. 
An action for conversion of the whole of certain 
wool cannot be maintained against a sheriff, who seized 
it under an attachment against one who had an inter- 
est in it.—Beezley v. Crossen, 8. C. Oreg., Feb. 11, 1888; 17 
Pac. Rep. 577. 

190. TRUSTS—Dedication — Reversion. The owner 
of land conveyed it without any consideration to a city 
in trust for a public levee, and subsequently for $2,500 
conveyed it again to the city, stating that he had certain 
ferry rights and it was desirable the city should hold it 
free from such claim: Held, that the grantor’s heirs 
could not claim it, when the city ceased to use it for 
such purposes.—Cofin v. City of Portland, 8. C. Oreg., 
Feb. 15, 1888; 17 Pac. Rep. 580. 

191. TrRusTs — Interference — Danger to Fund. A 
court will no* interfere with the control by a trustee of 
property held by him for a church at the suit of mem- 
bers thereof unauthorized to act, when there is no proof 
that the property will be impaired or their rights im- 
periled before they can act through the proper author- 
ities.—Determann v. Luehrsmann, 8. C. Iowa, March 12, 
1888; 37 N. W. Rep. 330. 

192. UsuRy—Written Contracts — Consideration. 
All agreements in writing import consideration. All 
payments of money made by way of usurious interest, 
whether paid in advance or not, must be taken as pay- 
ments on account of the principal and 12 per cent. in- 
terest per annum.— Warren v. Johnson, 8. C. Kan., March 
10, 1888; 17 Pac. Rep. 592. 

193. WAGES— Assignment. Wages earned or to be 
earned under an existing contract are assignable.— 
Haynes v. Thompson, 8. J. C. Me., Jan. 28, 1888; 13 Atl. Rep. 
276; 6 N. Eng. Rep. 141. 

194. WILL — Construction — Statute — Limitation of a 
State. Under the statute laws of Maryland, a devise 
to a son for life, and after his death to his child or chil- 
dren and to their heirs of the blood of their father, vests 
a fee-simple estate in the children of the said son.— 
Baltimore, etc. Co.v. Patterson, Md. Ct. App., March 1, 
1888; 13 Atl. Rep. 369. 

19. WILLS—Disinheriting Heir. Under Iowa law, 
when a testator disposes by will of all his property 
without mentioning an heir, such heir is disinherited.— 
Stennett v. Halli, 8. C. lowa, March 12, 1888; 37 N. W. Rep. 
332. 

196. WILLS — Investment of Funds. A will be- 
queathed to the executors a sufficient sum of money in 
trust to be invested in government bonds to the amount 
of $75,000. Such bonds were fluctuating in price: Held, 
that the executors must expend enough money to buy 
bonds of the face value of $75,000.— Wisner v. Kleinhaus, 
8. C. Mich., April 13, 1888; 37 N. W. Rep. 290. 

197. WILL—Legacy—Distributees. A will by which 
a testator directs his executor to pay to his widow dur- 
ing her life the income of his estate, and at her death to 
divide the residuum “among my blood relations,’ des- 
ignates as the legatees the persons who would be en- 
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titled as distributees under the statute of the State, they 
taking per stirpes and not per capita.—Cummings v. Cum- 
mings, 8. J. C. Mass., April 6, 1888; 16 N. E. Rep. 401; 6 N. 
Eng. Rep. 128. 

198. WILL—Residuary Legatee—After Acquired Prop- 
erty. Under Oregon law, after acquired property 
will pass under a will to the residuary legatee, if such 
appears to have been the intention of the testator.— 
Hardenberg v. Ray, U.8. C. C. (Oveg.), Jan. 23, 1888; 33 
Fed. Rep. 812. 

199. WITNESS — Interest — Credibility. The testi- 
mony of near relatives in behalf of one charged with 
crime is to be weighed with great caution.— JU. S.v. Ford, 
U. 8. D. C. (N. Car.), December Term, i887; 33 Fed. Rep. 
861. 

200. WITNESS—Memoranda—Refreshing Memory.—— 
A witness, who made asale of goods, can refresh his 
memory by a reference to the entry thereof in the order 
book made by another, when, while the entry was fresh, 
he examined it and checked off the items. —Flint v. 
Kennedy, U. 8. C. C. (N. Y.), Feb. 13, 1888; 33 Fed. Rep. 820. 
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QUERIES AND ANSWERS.* 
QuEryY No. 34. 

In 1879 A sells B a city lot (Alabama) for $200, $20 
cash, balance paid in monthly installments, and gives 
Ba bond for title, and places him, with his family, in 
possession of the lot, which they (B and family) make 
their homestead. In 1882, after B has paid the pur- 
chase money in full, and while in posseesion of his lot 
as a homestead, B sells the same to C, and instead of 
making title himself, directs A to make C a deed, 
which A does, taking up his bond for title from B, who 
yields possession to C. No written contract passes 
from B to C; C pays B the purchase money, and now 
B seeks to compel A to make him a deed, and to can- 
cel the deed to C, on the ground that the conveyance 
was not signed by his wife, and hence a nulity under 
the statute. Must B tender the purchase money re- 
ceived from C into court before he receives relief? 
Would like for some to answer fully. J.T. H. 





QUERIES ANSWERED. 
QuEry No. 32 [26 Cent. L. J. 539.) 

A legal friend asserts that the amendatory act with 
reference to the jurisdiction of federal courts, passed 
at the second session of the forty-ninth congress, 
limits removals from State to federal courts, to causes 
involving $2,000 or more, and that the latter clause of 
§ 2, merely extends the time when such removals can 
be had in particular cases. I claim that in any case, 
without regard to the amount involved, where it can 
be shown to the satisfaction of the circuit court, by a 
non-resident, that he cannot obtain justice in any State 
court with jurisdiction of a pending cause, a removal 
will be ordered. E. G. S. 

Answer. Under the act of March 3, 1887, causes may 
be removed from State courts into federal courts by a 
non-resident defendant, regardless of the amount in- 
volved, in the foliowing cases, viz.: When the United 
States are plaintiffs; when citizens of the same State 
claim land under grants from different States; for 
local prejudice in a suit between a citizen of the State 
where the suit is brought and a non-resident. Fales 
vy. Chicago, etc. R. R., 32 Fed. Rep. 673. W. M. 


Query No. 33 (26 Cent. L. J. 539.) 


What estate would Henry take under the following 
willin Missouri? “I will and bequeath to my wife Mary 





my farm and stock so long as she lives, and after her 
death to go to my beloved man Henry, and his heirs 
after him.”? The rule in Shelley’s case has been abol- 
ished by § 3941, and § 3939 provide that ‘‘the term heirs 
or other words of inheritance, shall not be necessary 
to create an estate in fee simple,” etc. 8.8 


Answer. Henry takes a remainder in fee. If this 
were a deed the case would come under § 3929, but 
being a will, it falls under a similar provision in § 4004, 
which has been construed on this point. Trimble v. 
Hensley, 10 Mo. 309. H. J. 








RECENT PUBLICATIONS. 





REPORTS OF CASES decided in the Court of Chancery, 
the Prerogative Court, and, on appeal, in the. 
Court of Errors and Appeals, of the State of New 
Jersey. John H. Stewart, Reporter. Vol. XVI. 
ime, N. J.: The W.S.Sharp Printing Co. 


There now lies before us the forty-third volume of 
that sterling and well known series, the New Jersey 
Equity Reports. This is the sixteenth volume of these 
reports which has been edited and annotated by John 
H. Stewart, Esq., whose name has long been familiar 
to the profession. We feel assured that no words of 
commendation from us are necessary to insure this 
volume the hearty welcome from lawyers throughout 
the United States. Mr. Stewart is a veteran and ex- 
pert reporter, and his annotations are exceedingly 
valuable. 





A TREATISE OF THE LAW OF COMMERCIAL PAPER, 
Comes a Full Statement of Existing American 
and Foreign Statutes, together with the Text of 
the Commercial Codes of Great Britain, France, 
Germany and Spain. By Joseph F. Randolph, of 
the New Jersey Bar. In three Volumes, with Ap- 

endix. Vol. III. Jersey City, N.J.: Frederick 
hee & Co., Law Publishers and Booksellers. 

1888. - 


We have now before us the third and last volume of 
the very elaborate work of Mr. Randolph on the very 
important subject of the Law of Commercial Paper. 
This volume completes a work which, by its thorough- 
ness and accuracy, entitles it to a place among the most 
dignified, as well as the most useful, of legal treatises. 
As indicated by the title page, which is given above, 
its scope is very general, including not only the law of 
our country, but that of all other commercial coun- 
tries. In effect it is a compendium of the Law Mer- 
chant, so far as relates toits most important element, 
the law of commercial paper. The labor and diligence 
with which this work has been executed is abundantly 
manifest on every page, and as the subjects treated of 
are incessantly before the court and the profession, 
there can be no doubt that it will be welcomed every- 
where as one of the most valuable editions that could 
possibly be made to a legal library. 








JETSAM AND FLOTSAM. 





A New YORKER asked Wm. M. Evarts what he 
would charge for managing a certain law case. 
“Well,” said Mr. Evarts, “I will take your case on a 
contingent fee.” ‘And what is a contingent fee?” 
“My dear sir,” said Mr. Evarts, mellifluously, “I will 
tell you what a contingent fee to a lawyer means. If I 
don’t win your suit, [ get nothing. If I do win it, you 
get nothing. See.’’ 








